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Proceedings of 


26th MID-WINTER TRUST CONFERENCE 


Trust Division, American Bankers Association 


66 HE Broadening Obligations of 

Trusteeship,” title of President 
Frederick A. Carroll’s address, fittingly 
phrases the theme of the 26th Mid-Win- 
ter Trust Conference of the Trust Divi- 
sion, American Bankers’ Association. 
Originally scheduled for The Waldorf- 
Astoria in New York on February 6-8, 
the conference was cancelled immediately 
following the request of War Mobilization 
Director Byrnes who hailed the action in 
a telegram to Mr. Carroll. The previous- 
ly announced program, with the exception 
of forum discussions, was nevertheless 
carried out and the conference has been 
made a “convention-in-print.” Taking 
the papers in the order in which they 
were scheduled for delivery: 


William Way describes the new short 
course in trust department operations in 
urging trustmen to become more active 
in the work of the American Institute of 
Banking. 


W. Randolph Burgess calls for leader- 
ship on the part of bankers in halting the 
trend away from democratic ideals and 
revitalizing our fundamental institutions. 


Murray Shields analyzes the potentiali- 
ties of our public debt situation, indicat- 
ing that the key to its consequences rests 
in production of economic goods and ser- 
vices and political policies in the post- 
war period. 


Noel Mills traces the new business de- 
velopment program which has produced 
excellent results for a medium sized trust 
department. 


George Arnold describes the system for 
reviewing trust securities which his 
“small” trust department has found suc- 
cessful. 


A. A. Payne urges a change-over from 
the traditional percentage basis of trus- 


tees’ compensation to a charge based on 
activity of the account. 


Clarence Hunter gives a description of 
the organizational and functional set-up 
of the International Bank for Reconstruc- 
tion. 


Samuel Hall appraises the prospects 
for railroad investments. 


Raymond Stevens delves into the scien- 
tific and technological developments 
which will have impacts on the industrial 
pattern of the future and create new 
sources of investments. 


Louis H. Roseberry reports on the pro- 
gress of his special division for the hand- 
ling of small estates. 


Mayo Shattuck sounds an unusual cau- 
tion in creating trusts and drawing mu- 
tual wills for husband and: wife. 


Thomas Beacom outlines a course of 
procedure for managing business inter- 
ests in trust, urging an affirmative ac- 
ceptance policy on the part of profession- 
al fiduciaries. 


Chester Davis pleads for bankers to 
take an active role in aiding returning 
veterans, not only through banking and 
fiduciary services but through advice and 
guidance. 


Francis Ohleyer sets forth the stand- 
ards for a workable system of interme- 
diate court accounting in trusts. 


David Simmons offers a plan for “de- 
bureaucratizing” the Federal government 
through realignment of the legislative, 
judicial and executive functions, now 
badly scrambled. 


The addresses, substantially reprinted, 
follow. 
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Guaranty Trust Company of New York 


FIFTH AVE. OFFICE 
Fifth Ave. at 44th St. 


MAIN OFFICE 
140 Broadway 


MADISON AVE. OFFICE 
Madison Ave. at 60th St. 


LONDON: 11 Birchin Lane, E. C. 3; Bush House, W. C. 2 


Condensed Statement of Condition, December 31, 1944 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 
Due from Banks and Bankers 

U. S. Government Obligations 

Loans and Bills Purchased 

Public Securities 

Stock of the Federal Reserve Bank 

Other Securities and Obligations 

Credits Granted on Acceptances 

Accrued Interest and Accounts Receivable .... 

Real Estate Bonds and Mortgages 


Bank Buildings 
Other Real Estate 


LIABILITIES 
$ 


$ 519,876,568.15 
2,362,481,367.07 
826,356,970.19 

55,253,524.53 


7,800,000.00 
27,049,236.86 
3,060,979.90 
12,188,286.59 
1,609,493.08 


106,961,520.96 
9,649,172.19 
836,282.98 


$3,826,161,881.54 


90,000,000.00 


170,009.000.00 


Undivided Profits 
Total Capital Funds 
General Contingency Reserve 
Deposits 
Treasurer’s Checks Outstanding 
Total Deposits 
Federal Funds Purchased 
Acceptances 
Less: Own Acceptances Held for Investment.... 


Liability as Endorser on Acceptances 
and Foreign Bills 

Foreign Funds Borrowed 

Dividend Payable January 2, 1945 

Items in Transit with Foreign Branches and 
Net Difference in Balances between Offices 
Due to Different Statement Dates of For- 
eign Branches 

Accounts Payable, Reserve for Expenses, 
MI 0 Act occa catubncecaspankaekeaasssacbeus 


Total Liabilities 


$3,432,887,604.54 
8,149,036.21 


42,222,570.91 


$ 302,222,570.91 
33,520,902.91 


3,441,036,640.75 
21,750,000.00 
6,578,084.22 
3,517,104.32 


3,060,979.90 
82,590.00 


246,486.00 
2.700,000.00 


815,324.12 


20,726,386.95 


27,631,766.97 


$3,826,161,881.54 


Securities carried at $1,211,049,727.96 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public moneys as required by law, and for other purposes. 


This Statement includes the resources and liabilities of the English and French Branches 
as of December 26, 1944, and Belgian Branch as of October 31, 1941. 


Member Federal Deposit Insurance Corporation 
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THE BROADENING OBLIGATIONS OF TRUSTEESHIP 


FREDERICK A. CARROLL 


President of the Trust Division, American Bankers Association, and 
Vice President and Trust Officer, The National Shawmut Bank of Boston 


HE Trust Division of the American 

Bankers Association will be fifty 
years old next year. This period stands 
out as the most important and productive 
of our history. The Trust Division, con- 
temporaneous with this great era, has 
steadfastly devoted itself to the task for 
which it was conceived and to which it 
was dedicated—the better doing of trust 
business. It has done so by carrying on 
a constant and fervent study of the job of 
trusteeship in its relation to existing and 
changing conditions, and being aware of 
and responsive to them. Trusteeship has 
moved forward in time and in tune. 


At the annual mid-winter conference of 
the Trust Division it has been the pur- 
pose in arranging a program to bring out 
the problems that confront the trustee. 
The program for the 26th mid-winter 
conference had the same general purpose, 
but also a specific objective. The title of 
my talk sums up the thoughts in our 
minds when we arranged for certain sub- 
jects to be discussed. My paper is in the 
nature of a prologue that will lay out the 
plot or stress what the main theme is to be. 


Ever since the first trust was estab- 
lished in this country there have been 
changes in general conditions which have 
put increased responsibility on the trus- 
tee. The changes which I am now to 
stress. have added responsibilities but 
they have also done something deeper and 
more important—they have broadened 
the obligations of trusteeship. 


Isolationism Dead 


The United States is no longer isolated. 
It can never be no matter what you may 
wish in that respect. It is part of the 
whole world and is affected by world con- 
ditions. Should we say that because we 
cannot control conditions in other coun- 
tries we will keep to ourselves? Do we 
not realize that in addition to an inability 
to control conditions of the world, we may 
not be able to control conditions in our 


own country because of the effect of the 
influences of changing conditions in other 
countries? Certainly the last five years 
should have taught us that. Even though 
we cannot control] the movements of other 
planets, that fact does not prevent us 
from studying the effect of their move- 
ments on us. We do not ignore the planets 
because we cannot control them. We 
know the effect of their movements on 
our daily lives and we plan our lives be- 
cause of the knowledge. If we cannot 
control conditions in other countries, we 
can know more about the influences that 
affect conditions in those countries, and’ 
the effect that changed conditions will 
have on us. 

Our horizon must be greater. We must _ 
acquaint ourselves with the problems of 
the world or we cannot have a proper 
background for the consideration of our 
own problems. Man, to be prudent, must 
enlarge his scope of thinking to include a 
knowledge of world affairs. That is the 
first of the broadening obligations of 
trusteeship. 


Enlightened Knowledge of 
World Affairs 


I am speaking for enlightenment. I 


believe we have been too smug. May- 
be we were just too soft. But we can no 
longer be soft because the evil of it all 
has come into our lives. When our own 
boys are sacrificed on the altar of world 
misunderstanding, even the softest, the 
laziest, the most idealistic of us become 
vigorous realists and say this must never 
happen again. It will happen again, un- 
less we accept the broadened obligations 
of citizenship. The trustee represents 
and should speak for beneficiaries who 
cannot speak for themselves. The broad- 
ened obligation of the citizen is then his, 
intensified and multiplied. 

Years ago when I was in law school, 
reciprocity with Canada was a much dis- 
cussed question. At the Harvard Law 
School the students were supposed to 
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represent a group of men intellectually 
above the average. Among the students 
were two Canadians. They were of the 
same intellectual average as the other 
students, but they put others to shame 
with the knowledge they possessed on this 
subject. The American boys talked be- 
cause they liked to argue, but they did not 
know anything about the subject.. Their 
arguments were based on the inspiration 
of the moment, but the Canadians knew 
the pro’s and con’s because it affected 
their country, and as good citizens they 
felt they ought to know about the subject. 

May I compare the trust men of today 
with those law school students to this ex- 
tent: the men of both groups have good 
intellectual backgrounds. I stop there, 
and ask how many of us are, today, where 
those young men were, on a vital ques- 
tion of the nation’s welfare. Ignorant? 
Disinterested? It is the obligation of 
trusteeship to be otherwise, and the ob- 
ligation today has broadened to include 
the effect of relationship with all coun- 
tries on the welfare of our nation and its 
people. By now the specific purpose of 
the program for our conference begins to 
manifest itself. The obligations of trus- 
teeship have broadened. To study and 
know the affairs of the world is the first. 


Pattern of Future 


What can be done to rearrange the con- 
ditions, so as to eliminate those forces 
which have had an evil effect on the wel- 
fare of one particular country and all 
countries, is the next subject for consid- 
eration. These questions, of course, are 
not capable of being completely resolved 
by a definite program. If by serious re- 
search we can be sure of the causes, then 
by study and reflection, and by experi- 
ment and trial, we may find a cure. No 
one of us ought to be presumptuous 
enough to think that it is our obligation 
or that we have the capacity to suggest a 
cure. But we can study the suggestions 
for solutions made by the experts, and 
after the same careful thought which we 
give to our daily problems (starting from 
the same background of knowledge) we 
can reach a conclusion, as prudent men, 
on the probable efficacy of the cure sug- 
gested, and we can therefore exercise 
judgment as to the results of the cure 
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when finally applied. Is the suggestion 
of “The International Bank for Recon- 
struction and Development” sound and 
helpful? 

One of the present effects of the pres- 
ent conditions on our own economy is 
your obligation to study and know: What 
is “the significance of public debt”? What 
about our present form of government? 
Is there a way of “making democracy ef- 
fective”? Is there need, because of the 
events of recent years, of a “reorganiza- 
tion of the Federal Government”? What 
will be the effect of today’s conditions on 
investments? It is well to consider “‘some 
aspects of investments in railroads.” 
Should we know that we are “on the 
threshold of new industries,” what they 
are and whether or not they will change 
our investment picture? These topics 
are just a few of those scheduled for our 
conference program. 


We may be able to think clearly on 
these subjects under conditions as they 
are, or even as they reasonably may be if 
the war stops and we go along in the 
same old way. If there is a cure applied 
to the causes of present conditions so that 


they will never exist again, then all the 
subjects we have mentioned may be af- 
fected and the opinions we have now will 
have to be completely changed. 


How will world conditions affect the 
economic, political, and social welfare of 
the United States, and if a cure is ap- 
plied, how will the application of the cure 
affect that welfare? These are the broad- 
ening obligations of trusteeship, because 
the answer to each of these questions has 
an effect, either immediate or postponed, 
on the job we have to do as trust men 
in caring for the property and welfare of 
our beneficiaries. 


Our trusteeship has never been static. 
It will accept its broadening obligations 
courageously. It will continue to do its 
job faithfully and well. I am glad to be 
able to say this, because I see great 
growth in the volume of business that 
will be put in trust from the billions of 
increased life insurance, the billions of 
wealth invested in government bonds and 
savings accounts. Our job is to manage 
and protect property and the opportunity 
for the future is great. 





HAVE YOU A PENSION TRUST PROBLEM? 


Since 1913, Bankers Trust Company has had its own 
self-administered pension plan for its employes. Over 
the years, our Pension Trust Division has been privi- 
leged to act as trustee for many pension funds covering 
a wide range of industries. This practical experience 


is at the disposal of our banking friends. 


BANKERS TRUST COMPANY 


NEW YORK 
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CENTRAL HANOVER 


BANK AND TRUST COMPANY 
NEW YORK 


Statement of Condition, December 31, 1944 


ASSETS 
Cash and Due from Banks . . . . « «$ 307,584,295. 
U. S. Government Securities . . . . ~ «© 1,166,188,821. 
State and Municipal Securities . . . . . 21,239,795. 
Sf ea ee ae a ee ee ee 28,089,540.90 
Loans and Bills Purchased a ae ae eee 
Real Estate Mortgages. . . . . - «© 2,629,426. 16 
ee ee ee ee ee ee 1 3,600,008.00 
ES + 6 ws» me 3,880,403.86 
Customers’ Liability Account of Acceptances. 1,402,079.08 


Total $1,921,737,110.30 


LIABILITIES 

Capital . . . . . « $21,000,000.00 
a a ew ee 60,000,000. 00 
Undivided Profits . . . 29,210,173.27 $110,210,173. 
Reserves: ile me es 

weme, Heese, Oe. kk tk we 8,028,094.30 
Dividend: 

Payable January 2, 1945 . . «© « « 1,050,000.00 


Acceptances . oe ee ae To? ee a ee 1,539,131.68 


Deposits . 1,800,909,711.05 


Total $1,921,737,110.30 


There are pledged to secure public monies and to qualify for fiduciary powers 


U. S. Government Securities . . . ... . $513,276,144.21 


Member Federal! Deposit Insuramce Corporation 





TRUST EMPLOYEE TRAINING THROUGH A. I. B. 
New Short Course To Be Offered 


WILLIAM C. WAY 
President, American Institute of Banking; Trust Officer, Central National Bank of Cleveland 


OME of my friends in the trust busi- 
ness have expressed surprise that a 
trust man could hold the office of presi- 
dent of the American Institute of Bank- 
ing. Apparently it is not the custom. 
Unfortunately, the notion that trust offi- 
cers are not A.I.B.-minded seems to be 
fairly prevalent. I have found the con- 
trary to be true, at least in recent years. 
Had it not been for the fact that a 
trust officer was keenly interested in the 
educational program of the Institute, I 
would not have the privilege of being 
president of the organization. To him I 
owe a debt of gratitude, because the rich 
experiences I have had since that day 
about twenty years ago when he called 
me into his office and said, “Bill, I want 
you to be a consul and to stimulate the 
interest of our trust department employ- 
ees in the A.I.B.,” have been invaluable. 
I mention this as a tribute to Al Stucky, 
now retired, who for more than forty 
years was one of the best beloved and 
most respected trust officers in the city 
of Cleveland. 


Courses Helpful to Trust Employees 


The educational courses offered by the 
Institute should appeal to employees of 
trust departments as much as, if not more 
than, to those of other departments of 
banks. The courses leading to the Pre- 
Standard Certificate are: Fundamentals 
of Banking, Commercial Law, Negotiable 
Instruments and Economics I. The sug- 
gestion is occasionally made that we have 
a different set of prescribed courses for 
trust people than we do for banking peo- 
ple. 

Isn’t knowledge of the subjects covered 
in our Commercial Law text, such as con- 
tracts, agency, partnerships, transfer of 
stock, personal property, real property, 
and estates and trusts, just as valuable 
to the trust clerk or trust officer as to the 
ambitious employee who has a preference 


for savings or commercial banking? If 
it is—and it seems obvious that there 
could be no other answer—we can apply 
the same reasoning to the subjects of Ne- 
gotiable Instruments and Economics. 

Our textbook for the course in Funda- 
mentals of Banking explains how banks 
are organized, and it covers in some de- 
tail the operations of the various depart- 
ments, including the trust department. 
In brief, it tells how a bank works. A 
pleasant ten years’ experience in teaching 
this course has provided me with suffi- 
cient evidence to support the contention 
that a knowledge of the operations of a 
bank, including the deposit and paying 
functions, the collection of checks 
through the clearing and transit depart- 
ments, the collection of non-cash items, 
and the various functions of the loan de- 
partment, is most valuable to a trust em- 
ployee. 

The Standard course, which together 
with the Pre-Standard subjects consti- 
tute the requirements for the Institute 
Standard Certificate, includes: Economics 
II, Money and Banking, Accounting I 
and Accounting II. Again, I think that 
all these courses are as valuable and bene- 
ficial to a trust man or woman as they 
are to employees of other departments of 
a bank. 

The Graduate Certificate of the Insti- 
tute is awarded to a holder of the Stand- 
ard Certificate on the completion of four 
of the following courses: Analyzing 
Financial Statements, Credit Administra- 
tion, Bank Administration, Corporation 
Finance (Investments I), Investments 
(Investments II), Trust Business 
(Trusts I), Trust Business (Trusts II), 
Business Cycles, Consumer Credit and 
Home Mortgage Lending. 


New Short Trust Course 


The educational program of the Insti- 
tute should be attractive to all trust peo- 
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ple. Most trust officers are college men 
who know the value of educational train- 
ing. They can be our best salesmen, for 
often a word from an officer to a young 
banker in his department, explaining the 
benefits to be derived from the educa- 
tional courses offered by the A.I.B., 
means a new member and a new student. 

There is now in the process of prepara- 
tion a “quickie” course designated An In- 
troduction to the Study of Trusts. The 
textbook for the course will explain why 
we have trust institutions, how they serve 
individuals and business, how funds in 
trust institutions are invested and safe- 
guarded, and the trust institution and 
the public. It is hoped that this course 
will attract, in addition to new trust em- 
ployees, the employees and officers of 
commercial and savings departments, 
many of whom have little or no knowledge 
of what a trust department does or how 
it works. The new course should, there- 
fore, have a public relations value as well 
as an educational value. 





COMPLETE 


TRUST 
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It is my sincere hope that my fellow 
trust officers, in each city which has a 
chapter or study group of the A.I.B., will 
see to it that this short course is given 
by the local organization and that they 
encourage both the trust and banking 
people to take it. The first step is for 
trust officers to volunteer as instructors. 
In doing so they will make a beneficial 
contribution to the trust business of 
America. 

If the trust men and women of your in- 
stitution are indifferent to the American 
Institute of Banking, one of the greatest 
adult educational schools in the world, 
won’t you do what you can to change it? 


Theodore W. Norcross of the Bank of 
New York was recently elected president of 
the New York Financial Advertisers Asso- 
ciation. William Huckel of Chase National 
Bank was elected first vice president. 





SERVICE 


Ow complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


( Member Federal Deposit Insurance Corporation ) 


Ciry Nationa. Bank 
AND TRUST COMPANY of Chicago 





MAKING DEMOCRACY EFFECTIVE 


W. RANDOLPH BURGESS 


President of the American Bankers Association, and Vice Chairman of Board, 
The National City Bank of New York 


ROBABLY the most serious practical 

problem for every banker and busi- 
ness man in the United States today, next 
to winning the war, is this: We say that 
we believe in the democratic way of life. 
Do we? 

We have lost a good deal of our demo- 
cracy, and most of that is our own fault. 
We have taken too much for granted. We 
have assumed that our Constitution, Bill 
of Rights, Supreme Court, and carefully 
cherished political traditions were all the 
safeguards our country needed. 


It is characteristic of many subversive 
political changes that they come gradually 
and inconspicuously, gaining control more 
and more without seeming at a _ given 
moment to be doing anything very alarm- 
ing. The attrition of democracy in the 
United States has been going on for a long 
time. We have always had well meaning 
people who prefer force to persuasion, and 
whose ideal of government is a small group 
of all-powerful government planners right- 
eously laying down the law to, and collect- 
ing taxes from, an obedient and subservient 
populace. There is so much that appears 
on the surface to justify moving in that 
direction. If people don’t want to send 
their children to school, they must be made 
to send them—so we have compulsory edu- 
cation. If they don’t want to avoid small- 
pox, they must be made to avoid smallpox, 
and we have compulsory vaccination. Some 
such uses of force we know are necessary 
in order to protect the rest of us. But—if 
people don’t want to stop drinking alcohol, 
they must be made to stop drinking alcohol 
—and we have prohibition. If people don’t 
want to grow the right crops, they must be 
made to grow the right crops—and we have 
crop control. It is perilously easy to call 
upon government to enforce our own wishes 
on other people and to think of government 
control as being the best way to make other 
people behave. When we get in the habit 
of doing that we are undermining democ- 
racy. 

Closely allied with our native dangerous 
reformers are the equally high-minded im- 
migrants and the children of immigrants 


who have been brought up not only with 
very little understanding of what democracy 
has stood for in this country but also with 
carefully cultivated cynicism towards those 
of us who try to tell them about it. Such 
people interpret America in European 
terms. They want to destroy the old order 
here because they distrust the old order of 
Europe. 

There is a third group to which almost 
all of us have unfortunately belonged at one 
time or another—loyal Americans, who be- 
lieve that government should serve all the 
people fairly, but who pull every wire to 
get special privileges, perquisites, and legis- 
lation to favor our own group at the expense 
of the people as a whole. Whenever we join 
selfish special pressure groups, we also de- 
stroy democracy. That is what has been 
happening with quietly accelerating speed 
in the United States. The war has hurried 
up the process; for the war has made dic- 
tatorship attractive to many people. In a 
war a country must go totalitarian to some 
extent. 


After the War 


We must give sober thought to the direc- 
tion in which we shall be moving when the 


war closes. We are already committed in 
advance to many controls. Both parties in 
the autumn election committeed themselves 
to a floor under agricultural prices. Cer- 
tain of the inflation price controls and cer- 
tain types of rationing will continue at least 
for a time. National and international con- 
trols over the prices and production of some 
basic commodities are planned. 


We are pretty well committed to the con- 
trol of interest rates at low levels. Rises in 
interest rates used to be one of the natural 
checks to overexpansion of credit. If rates 
are fixed by government, and that seems 
hard to avoid in view of the size of the 
debt, there are likely to be other controls 
such as the continuance of control over con- 
sumer credit, and over security and other 
loans. We shall thus have increased regi- 
mentation of credit. 

The banker is already to a considerable 
extent in the hands of the government. More 
than half of his assets are in government 
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securities. Other assets are guaranteed by 
the government, such as V and VT loans, 
CCC loans, and FHA mortgages. Our de- 
posits are guaranteed by a government in- 
surance corporation. Still more proposals 
are before us for a guarantee of commer- 
cial loans and for a guarantee of veterans’ 
loans. These forms of guaranteed credit 
are attractive because they remove the risk 
from banking and it would be easy for us 
to sit back and become a kind of glorified 
slot machine. This is well on the road to 
socialized credit. It is a kind of opiate that 
dulls initiative. 

The farmer is in exactly the same fix. 
Guaranteed farm prices inevitably mean 
government control over production. Since 
this price and production will be determined 
by political rather than economic reasons, 
the long term results are usually unfortun- 
ate; witness the loss of a large part of 
America’s markets for export cotton. 

The educators also are putting their 
necks in the noose in asking for grants of 
federal funds for education. They say they 
want these funds granted without any fed- 
eral control. That sounds like eating your 
cake and having it too. 

The housing people want federal money in 
large blocks,—also without control. 

The latest idea for curing all the coun- 
try’s economic diseases is the plan to have 
the Federal Government guarantee 60,000,- 
000 jobs. How can they do it? By spending 
and lending money—and it would take lots 
of it. But the rub is that the money has 
to come from somewhere and there are only 
two places—borrowing and taxes. Contin- 
ued borrowing means inflation danger and 
that means continued control over prices 
and wages. Taxes mean the stifling of en- 
terprise and that means the government has 
to employ still more people itself and inter- 
fere still more with business. It’s a first- 


“Providing thoroughly 
modern trust services 


First AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 
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class plan for enlarging the bureaucracy 
and leading us far down the road to total- 
itarianism in which the state owns all bus- 
iness. 


What Do We Do About It? 


We can’t turn the calendar back to the 
good old days. It won’t do any good just 
to fulminate against the trend. The first 
thing is for each of us, in whatever walk 
of life, to do his own job better and lessen 
the excuse for the government to be called 
in to take over. We bankers are trying to 
do this in our loan policies, especially our 
loans to small business and veterans. 

Second, we must pay more attention to 
political questions and their relation to us. 
It will no longer do to send just anybody 
to Congress—its powers are too great. We 
must try to get good people into Congress 
and into the administration of government. 
We ought to pay them more. 

Third, each business ought to have peo- 
ple whose main business is working with 
government. We bankers have an agency 
for this in the American Bankers Associa- 
tion and it is operating effectively. I have 
sometimes spoken of our secret weapon: 
we will ask the Congress only for what we 
believe is in the public interest. If every 
one followed that rule we should have a 
better country. 


The ferment of today about the future of 
this country is more wholesome than an un- 
imaginative longing to return to normalcy. 
It is the ferment of progress. But it will 
boil over if it is not watched. The French 
Revolution became the dictatorship of 
Napoleon. 

Inevitably we shall have more govern- 
ment than we have had before. We have 
learned some of the things government can 
do—just as we did with the Federal Reserve 
Act. Some of these new things are whole- 
some. But the price of liberty—of keeping 
the stream from becoming a flood to drown 
out our democracy—is vigilance. 


New Life Insurance Up 


New life insurance for 1944 was 3.5% 
more than for the preceding year, but for 
December of 1944 was 14% less than for 
December of 19438, according to the Life 
Insurance Association of America. For 
1944, Ordinary insurance showed an increase 
of 12.9% over the amount for 1943, Indus- 
trial insurance a decrease of 5.7%, and 
Group insurance a decrease of 18.6%. 





THE SIGNIFICANCE OF PUBLIC DEBT 


MURRAY SHIELDS 
Economist, Irving Trust Company, New York 


N Pearl Harbor Day our national 

debt was about $62 billion. Today 
it exceeds $230 billion and it may be well 
beyond the $300 billion mark before the 
full cost of the war has been met. The 
actual effect of the debt increase will de- 
pend in large measure upon what we as a 
nation do or fail to do in a number of 
other important respects. 

British experience is frequently cited 
as disproof of the idea that more and 
more spending and a bigger public debt 
necessarily spell economic disaster for a 
country. But the real significance of the 
British experience in the growth of its 
national debt over a period from the early 
1700’s to the 1930’s is missed by many 
observers. In the early years the major 
increases in debt are all associated with 
wars. In each of these earlier war pe- 
riods the debt nearly doubled (1739-48, 
up 60%; 1756-63, up 75%; 1775-81, up 
71%); during the Napoleonic Wars 
(1793-1815) it increased nearly 250%, 
and during World War I it rose over 
1,000%. 

There is no denying the fact that over 
the past two centuries British national debt 
rose tremendously without resultant eco- 
nomic disasters. The important point, how- 
ever, for us to learn from this British ex- 
periment is that increasing debt need not 
be ruinous if it is accompanied by a com- 
mensurate growth in the production of 
economic goods and services. 


U. S. Debt Record 


The debt record of the United States fol- 
lows the same general pattern of develop- 
ment. Beginning in 1850 the public debt 
of the United States, federal, state and local 
combined, has risen from less than a half 
billion dollars prior to the Civil War—most 
of this state and local debt—to approxi- 
mately $245 billion at the end of 1944, the 
major increases, as in the case of Britain, 
occurring in times of war. 

The development of our economic re- 
sources and productivity has proceeded at a 
tremendous pace over a long span of years 
as is evident from the rapid increases which 


have occurred in national wealth, national 
income, and industrial activity. In the past 
five years America’s ability to produce has 
been demonstrated anew and the crux of 
the matter is that there is no way in which 
the economic problems of America can be 
solved as well or with greater assurance of 
permanency than by bending our efforts to 
the maintenance of a high and ever-expand- 
ing level of economic productivity. 


The danger of wild inflation has been a 
lively topic of discussion for years. But 
the fact is that we haven’t had price infla- 
tion yet, as is best proven by the relatively 
moderate rise in our commodity prices dur- 
ing recent years. While the full explanation 
lies in a complexity of economic relation- 
ships, the key reason is that American pro- 
ductive ingenuity and American private en- 
terprise have combined to bring forth a 
deluge of goods and services. In the war 
period when the production of civilian goods 
was necessarily curtailed, reasonably effec- 
tive price control devices have been applied. 
However, in the post-war period when price 
controls will be necessarily less effective, our 
best protection against the threat of price 
inflation is to free the forces making for 
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expansion in private enterprise so that our 
vast potentialities for increased production 
of goods are fully exploited. We possess 
the ability to match the greatly expanded 
money supply with a larger supply of goods 
and services and if we do so the risk of un- 
controlled inflation will be remote. 


“We owe it to ourselves” Fallacy 


It is frequently said that we need not 
worry about the debt because we owe it to 
ourselves, but this idea can be at best no 
more than a half truth, for. so rapid and 
great an increase in our debt as has oc- 
curred in recent years cannot fail to leave 
us with serious and pressing financial prob- 
lems at war’s end. Our national wealth and 
income will have undergone a material re- 
distribution, much of the cost of the war 
will have been “monetized” so to speak by 
the sale of government securities to the 
commercial banks, and many real disrup- 
tions to our normal economic processes and 
relationships will have occurred. The ulti- 
mate consequences of an increase in debt 
such as this nation has experienced will 
depend upon the wisdom of our decisions in 
determining the economic and political poli- 
cies to be followed in the post-war period. 

It is obvious that relatively high taxes are 
inevitable for an indefinite but prolonged 
High costs of government 


period ahead. 
in the post-war period mean that revenues 
must be held at high levels and as a corol- 
lary that our national income must be main- 
tained well above our best pre-war perform- 
ance—not alone in dollars but in terms of 


physical production. Lower rates of tax- 
ation will be more feasible if our national 
income is high than if it is low, for the bur- 
den of taxes is a function not only of rate 
but of ability to pay. It seems clear, there- 
fore, that in redrafting our tax laws for the 
post-war period the emphasis should be up- 
on the objective of unleashing capital in- 
vestment into productive enterprise so that 
our economic organization can function 
effectively without the stimulant of deficit 
spending. The real burden of servicing our 
post-war debt would then be reduced. 


Government Debt Management 


In the investment field the results of our 
vast expansion of public debt will be felt in 
many ways for a long while ahead. At the 
peak of the federal debt, following the close 
of World War I, United States Government 
obligations amounted to a much smaller pro- 
portion of the total outstanding volume of 
so-called “investment grade” securities than 
will be the case when victory is ours this 
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time. Total outstanding corporate bonds of 
Baa or better quality amounted to roughly 
$16.5 million in early 1920 and $15.5 billion 
in mid-1944. The Federal Government debt 
comprised about 60% of the combined dollar 
volume of United States Government and 
“investment grade” corporate bonds at the 
end of the last war whereas the correspond- 
ing percentage now is already over 90%. 
Hence it seems clear that since United 
States Government obligations will be not 
only pre-eminent in quality but dominant in 
size of market in the post-war period, they 
will continue to be the principal outlet for 
the funds of institutional investors. 


The size of the nation’s debt confronts the 
authorities with a colossal problem, for they 
are under the necessity of managing a fed- 
eral debt that may well approximate from 
11 to 13 times as much as that with which 
we closed World War I—and of doing this 
with respect to a debt which has_ been 
financed at very low rates of interest com- 
pared with those at which the last war was 
financed, and which in distribution as to 
maturity and class of holder leaves much 
to be desired. This clearly means that 
financial statesmanship of the highest order, 
will be required. 

In the very size of the debt there is some 
risk that restrictions may be placed on the 
investment freedom of our private financial 
mechanism. Management of a debt of $300 
billion can—unless conditions are propitious 
—hbe so difficult that there may be a temp- 
tation to follow the easy course adopted in 
certain other countries involving degrees of 
government control over the investment 
operations of our financial institutions. As 
a safeguard against any such tendency here, 
it is to be hoped that by concerted effort of 
the financial community and the fiscal au- 
thorities an increasing proportion of the 
debt can be placed in the hands of the pub- 
lic on a permanent investment basis. That 
such opportunity exists is clear from the 


‘fact that vast accumulations of savings have 


thus far been only partially tapped. Ac- 
cording to figures released by the Securities 
and Exchange Commission, liquid savings— 
currency and bank deposits—in the hands of 
individuals and unincorporated business 
have accumulated to a total of approximate- 
ly $44 billion in the period since 1939. It 
would be a salutary influence if in future 
offerings of government securities a greater 
proportion of the funds held by individuals 
could be drawn into investment in such se- 
curities and less reliance were necessary up- 
on subscriptions based directly or indirect- 
ly upon commercial bank credit. 





The Chase offers trust officers and others 
acting in fiduciary capacities a well 
rounded service in this type of invest- 


ment. Inquiries will receive the per- 


sonal attention of experienced officers. 


Bond Department 


THE CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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A Pension or Profit Sharing Trust? 


Before reaching a decision on this important 







subject, the employer must receive: 


1. Expert advice so as to determine whether it is 







feasible for him to establish an employee benefit plan. 


2. Enlightened assistance so that he can decide 






properly on the form of plan he should. adopt. 


Our new booklet ‘Pension and Profit Sharing 












Trusts” contains the text and an authoritative 








analysis, brought up to date, of the law and 
regulations relating to pension and profit sharing 
trusts, and model forms of trust agreements. The 
booklet should prove especially helpful to attorneys, 


insurance counsellors, accountants and actuaries. 


A copy of this booklet will be sent to you on request. 


MANUFACTURERS TRUST COMPANY 


Personal Trust Department 





55 BROAD STREET, NEW YORK 15, N. Y. 
* 


Member Federal Deposit Insurance Corporation 
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BUILDING BUSINESS FOR A SMALL 
TRUST DEPARTMENT 


NOEL L. MILLS 
Assistant Trust Officer. Deposit Guaranty Bank and Trust Company, Jackson, Mississippi 


UR bank was organized June 15, 

1925 with a charter provision author- 
izing trust powers. In 1934, a separate 
Trust Department was instituted under 
the able leadership of our present presi- 
dent, then trust officer. 

One of the prime factors in the Trust 
Department growth was the keen interest 
of the bank officials in its use and ability 
to serve. I will discuss a few of the 
most important things that have helped 
to build our department. 

There is in our community strong need 
for trust service—those persons with 
money to handle, either by living or testa- 
mentary trust, those who desire to be re- 
lieved of the anxiety and care of money 
in these trying times; those who need to 
protect the recipient of money, from 
either their own intemperance or outside 
danger; those who wish to establish a 
benevolent fund, and many others are all 
potential customers for a trust depart- 
ment. 


Our officials are fully sold on the trust 
department and have seen to it that ade- 
quate working space has been provided, 
and the Trust Department staffed with 
those devoting full time to its business. 
With this basis we began our planned 
program. 

Through the attorneys we receive most 
of our business and our relationship with 
them is excellent. We mutually cooperate 
at all times, and direct all legal business 
to them. We do not attempt to channel 
legal work to the Bank’s own attorneys. 
We seek to impress each attorney who 
becomes connected with us as to the ad- 
vantages of a corporate fiduciary—and 
find that some of our most enthusiastic 
support comes from our attorneys thus 
converted. 


Our Trust Department has been of 
benefit to life underwriters by pointing 
out the inadequacy of an insurance pro- 
gram, caused by the higher estate and in- 


heritance taxes and suggesting to those 
we represent a review of their insurance 
program. A good bit of insurance is now 
being trusteed and frequently the life un- 
derwriter will point out to his prospect 
the benefits and desirability of a trust. Of 
all the estates during the years we have 
found that the only insolvent ones are 
those without life insurance. 


We do not have a staff of accountants. 
Working with the various accountants in 
town has created business for our Trust 
Department and good will among the ac- * 
countants who have recommended the 
facilities of our bank to their clients. 


Advertising 


Our advertising program has been one 
of direct mail, personal solicitation, and 
newspapers. At first, we used only direct 
mail, consisting of pamphlets prepared 
by specialists in this line, and mailed 
once a month to a selected list prepared 
from our bank records and supplemented 
by suggestions from our officers and di- 
rectors. After some time, we mailed them 
a postal card offering a master booklet. 
Of 500 cards mailed, only 45 were re- 
turned asking for the booklet, and we be- 
came convinced that this method was not 
effective. Since that time, we have 
worked out a twelve-months series of 
personal letters, signed by our president, 
telling of our Trust Department, its 
work, its services and its advantages. 
We followed-up with a postal card asking 
if those receiving letters wished to con- 
tinue to receive them. This series was 
received very favorably and we began to 
feel the effects of this program. In addi- 
tion to this, we secured a tax bulletin, 
which we have mailed to a list of about 
300 persons. It has been so favorably 
received that requests from customers to 
be placed on the list has increased it to 
over 500. This service has resulted in 
some very good trust business. 
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We run a series of advertisements in 
our local newspaper at least once a month 
in the Sunday edition, as an educational 
feature. We have received good results 
from this form of advertising from out 
of town customers living in our trade 
area. We do not hesitate to recommend 
this type of advertising for a small trust 


The Meaning of TRUST 


So much depends on you . . . the 
future o. your son . . . the safety of 
your family . . . the administration 
of your resources. How can you 
enjoy peace of mind until you have 
made provision to safeguard all. 
Whether it be large or small, your 
estate should have competent set- 
tlement. Consult your lawyer about 
making a will that reflects your 
wishes. Place it on file in our Trust 
Department. Let an officer explain 
the benefits of our servcie as Ad- 
ministrator or Executor. 


Deposit Guaranty Bank & Trust Co. 


. 
Member Federal Reserve System and 
Federal Deposit Insurance Corp. 





department. On all advertising, we have 
carried the names of our Trust Commit- 
tee, as they are known to be good busi- 
ness men, men of prominence, property, 
and standing in the community. 


Official Pamphlet 


On September 15, 1942, we issued an 
official pamphlet of our Trust Depart- 


ment, as recommended by Gilbert T. 
Stephenson. We sent this to a carefully 
selected list of 500 prospects, with a per- 
sonal letter from the trust officer. A copy 
was presented to every attorney, life un- 
derwriter, and accountant in the trade 
area. Since the first mailing, we have not 
mailed a single copy except upon request, 
and have delivered all other copies in per- 
son. We have used the Official Pamphlet 
more as a direct personal appeal instead 
of just another piece of advertising mat- 
ter. The trust officer, when discussing 
trusts with a prospect, presents him with 
a copy of the pamphlet, requesting that 
he read it and discuss any questions with 
our Trust Department. 

This method of advertising has proven 
very effective, as the pamphlet tells of 
this Trust Department only. It contains 
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a historical sketch of the Bank, a personal 
message from the president and bears the 
approval of the Board of Directors; then 
follow the services of the Trust Depart- 
ment, a statement of policies, compensa- 
tion, and recommended approved forms. 
The statement of compensation appears 
to be of most interest, as all customers 
want to know the cost of services. The 
prospect wishes also to know attorney’s 
fees. Our answer is that this is fixed by 
statute, as to the maximum, and in indi- 
vidual cases must be approved and al- 
lowed by the court. 


Since issuing an Official Pamphlet, the 
assets of our department have increased 
over 200%, most of this having come 
from serving as custodian for schools, 
churches and industrial accounts, living 
trusts, escrows and guardianships. Ex- 
ecutorships have not increased in propor- 
tion to the other services but we have on 
file, naming our trust department as ex- 
ecutor, approximately three times as 
many wills as we had before starting this 
program. 


Personal Solicitation 


Our trust officer has undertaken the 
duties of personal solicitation and at- 
tempts to follow up prospects on the mail- 
ing list. We have received help from 
other bank officials and have used lunch- 
eon engagements with prospects as an 
ideal way of meeting them without taking 
time from bank duties or from their busi- 
ness. 


We deliver in person the annual ac- 
count to the attorney, to prepare for pre- 
sentation to the court, and also deliver 
the check covering his services. We have 
not made a practice of giving any annual 
gift to attorneys or professional men. We 
are planning to give to attorneys in this 
trade area, appointment books and mem- 
orandum slips for use on their desks, as 
a reminder of our Trust Department. 


Serving Veteran Accounts 


Over a period of about ten years our 
Trust Department has served as guard- 
ian of the estates of approximately 500 
World War I veterans. To date we have 
not sustained one penny of loss. Under 
the Uniform Veterans Guardianship Act 
we are allowed a fee of 5% of funds dis- 





bursed, with an additional amount where 
unusual services are performed or where 
it is found that the 5% does not properly 
compensate for services rendered. As 
some of the accounts are small, we prob- 
ably do not receive an adequate fee; how- 
ever, we have a volume of business, and, 
as it is handled by one officer and two 
employees, we are not losing money on 
these accounts. 


The Veterans Administration is most 
efficient and is ready to help the guardian 
in every way possible. It has social work- 
ers and field examiners to make contact 
reports on the wards, in order that guard- 
ians may be constantly advised as to 
whether or not the wards are being prop- 
erly cared for. The Veterans Adminis- 
tration reviews all accounts, petitions, 
etc., prior to presentation for approval, 
issuing a waiver approving or an objec- 
tion setting out reasons for not approv- 
ing, which is added protection to the 
guardian and to the bonding company. 
When accepting a new guardianship, the 
Veterans Administration is helpful in as- 
sembling the assets from the family or 
former guardian. 


OUR 47th 
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“We avoid any semblance 
of ‘high-pressure’ tactics, 
so practically all of our 
first contacts are by mail, 
and we endeavor to have 
the prospect request an 
interview. It doesn’t work 
in every case, but, over a 
period of 20 years, we 
have run up an increas- 
ing total of business each 


year, so we feel that the 
idea of consistency in 
offering valuable services 
is not too bad.” 


Very few wards are bothersome as we 
have the chief attorney’s support in 
handling this type of case. We do not 
permit the wards to take up a great 
amount of our time since in the majority 
of cases we deal directly with the guard- 
ian of the person. We decline to be ap- 
pointed as guardian of the person in any 
case. 


In developing trust business, 
personal solicitation is) indeed 
valuable. Yet many of our cus- 
tomers pursue the above re- 
ported course, using well 
planned promotion to OPEN the 
door. 


LOEWE UENO th} MMI 


Without obligation, let us send 
you a demonstration of a Purse 
program that is proving the wis- 
dom of the Chinese proverb, 


Our experience has been that, when a 
good job is done for the ward, he and his 
relatives will recommend us to their 
friends and family for business. In addi- “Far to go, travel slow.” 
tion, the court has favored us with trust = 
business because of our efficient method if ee eee 
of handling guardianships. It is our duty I pean —— 
to our community and our country to 
serve as guardian of the estates of these 
veterans. We anticipate serving a large 
number of our returning soldiers. In 
building a trust business, it will be most 
advantageous to accept this business of 
the Veterans Administration not only to 
make a profit, but also to acquaint the 
public with our facilities for handling 
properly any other trust business. 


ec tecccanatasiaiin Madama uid 
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Headquarters for Trust Advertising 
CHATTANOOGA, TENNESSEE 


BUY WAB BONDS 
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“Specials” and “Secondaries” 
in 1944 


Daring 1944 hundreds of dealers and brokers through- 
out the country successfully distributed many large 
blocks of securities for which Smith, Barney & Co. 
acted as managers or co-managers. Among these issues 
are the following: 


Number Class of 
of Shares Company Stock 
5,900 * American Bank Note Company Common 
7,900 * American Can Company Common 
100,000 ¥ J American Gas & Electric Company Common 
28,780 + The Babcock & Wilcox Company Capital 
2,000 * Carpenter Steel Company Common 
5,000 * Curtis Publishing Company Prior Pfd. 
20,000 + J E. I. duPont de Nemours & Company Common 
22,000 + Electric Storage Battery Company Common 
24,000 * J General Electric Company Common 
4,626 + Hercules Powder Company Common 
5,000 * Houston Lighting & Power Company Common 
38,082 * a & Laughlin Steel Corp. Common 
50,000 + iggett & Myers Tobacco Company Common B 
1,987 + The Midvale Company Capital 
14,500 * J National Biscuit Company Common 
20,000 * Parke, Davis & Company Common 
60,000 * Phelps Dodge Corporation Common 
14,100 * J Philadelphia Electric Company Common 
25,400 * Philco Corporation Common 
24,168 + Pittsburgh & Lake Erie R.R. Co. Capital 
3,000 + Quaker Oats Company Common 
9,684 * Swift International Company Common 
6,000 + Walgreen Company Common 
20,000 * Youngstown Sheet & Tube Company Common 
16,000 * Youngstown Sheet & Tube Company Common 


* Special Offering + Secondary Distribution J Joint Manager 


An owner of securities, an individual or corporate 
executor, or the manager of funds of others, may now 
or in the future be confronted with the problem of 
disposing of a block of securities. One of our partners 
will be glad to discuss with them the special facilities 
which we stand ready to provide in these important 
transactions. 


SMITH, BARNEY «& CO. 


Members New York Stock Exchange 


14 WALL STREET, NEW YORK 5 
522 FIFTH AVENUE, NEW YORK 17 


PHILADELPHIA CHICAGO 





"REVIEW OF TRUST SECURITIES 


Successful System for Small Trust Departments 


GEORGE H. ARNOLD 
Vice President and Trust Officer, The Illinois National Bank and Trust Company, Rockford, Illinois 


EGULATION F provides specifically 

that the bank’s trust investment 
committee “shall, at least once during 
each period of twelve months, review all 
the assets held in or for each fiduciary 
account to determine their safety and 
current value and the advisability of re- 
taining or disposing of them; and a re- 
port of all such reviews, together with 
the action taken as a result thereof, shall 
be noted in the minutes of the trust in- 
vestment committee.” 


To comply with this provision many 
systems have been devised. In the small 
trust departments the volume of business 
does not justify the employment of extra 
personnel for the sole purpose of “follow- 
ing” securities. Therefore, the watch- 
ing of securities becomes part of the job 
of the trust officers. 


Weekly Reports 


Six years ago we struck on an idea 
that has since worked successfully. The 
first problem presented was “how can we 
in the backwoods obtain needed informa- 
tion.” We found the answer in the form 
of weekly bond advisory reports of two 
of the outstanding statistical companies. 
If anything was to affect the value of a 
given security it would be reflected in 
the market for said security and without 
a doubt one or both of the statistical 
houses would make some comment with 
reference thereto. These services also 
furnish such information as bonds called, 
changes of ratings and reasons therefor, 
discussions on money, money rates, in- 
dustries, etc. 


To assemble the information garnered 
from these statistical reports in such a 
way that within a few moments we could 
have at our finger tips the data to enable 
us to make an intelligent analysis of a 
certain security, we adopted a plan of 
numbering each security. The plan in- 


' volves the use of a file and security an- 


alysis. 

The file in the case of bonds contains 
any literature we obtain with respect to 
the issue, and in the case of mortgages 
holds the abstract of title, legal opinion, 
trust deed, insurance policies, and any 
correspondence regarding the mortgage. 
The analysis on its face shows all the 
salient features of the security such as 
its date of issue, aggregate amount there- 
of, rate of interest, due date, type of lien, 
nature of company’s business, capitaliza- 
tion, and earnings. On the reverse side 
we record the comments included from 
time to time in the statistical reports as 
well as the current market value. In this 
way one can tell at a glance the trend of 
the market on a given bond and by read- 
ing the comments learn the latest recom- 
mendations of the statistical houses. The 
reverse side of the mortgage analysis 
shows a record of interest and principal 
payments, taxes paid and dates of pay- 
ment. 


The weekly reports are checked against 
an alphabetical kardex list of all our 
bonds. If any of the bonds held are re- 
ferred to in the reports the cards showing 
the amount of bonds of said issue and in 
what accounts held are drawn by a girl 
clerk who brings these cards to the at- 
tention of the trust officer. He then con- 
siders whether or not the comments are 
important enough to justify calling them 
to the attention of the trust investment 
committee; but in any event they are re- 
corded on the back of the security an- 
alysis in question. 


The Review 


When occasion arises for making a re- 
view of a trust which is brought about by 
an accumulation of cash in the principal 
account, or because the end of the year is 
approaching and a review must neverthe- 
less be made to comply with the regula-. 
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tion, the clerk is instructed to make a 
draft of the review by entering on a form 
provided for that purpose all the securi- 
ties contained in the account, listing them 
by classsification such as governments, 
municipals, utilities, etc. This is laid on 
the desk of the trust officer accompanied 
by the security analysis for each of the 
securities in the account. 


In this way the trust officer can quick- 
ly ascertain whether a certain mortgage 
is in good standing or in default, the mar- 
ket value of the bonds, the rating on the 
bonds and the last report made with 
reference thereto by the statistical 
agency. He then writes comments regard- 
ing each security, recommending whether 
they be retained or sold and his reasons 
therefor; and if securities are to be 
bought these are listed in red type to 
show that they are not presently in the 
account. The security chosen for pur- 
chase is the result of an agreement be- 
tween the trust officer, the assistant trust 
officer and the president of the bank. If 
the bond meets with their combined ap- 
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proval it is in most cases ultimately ap- 
proved by the trust investment commit- 
tee. 


The review. also shows the present in- 
come from each security and the present 
gross income of the account. A second 
column shows the income of the account 
if the recommendations of the trust of- 
ficer are adopted. 


Diversification and Authority 


The securities are listed by classifica- 
tion and the percentage of the account in 
each classification is noted. This gives 
the trust investment committee a ready 
picture of the extent of diversification, 
thus enabling it to avoid the purchase of 
any securities that would concentrate too 
great a proportion of the account in any 
one class. 

At the bottom of the review we set 
forth the investment provisions of the 
trust agreement involved. The review 
also shows whose consent we must obtain 
to make any changes, whether the ap- 
proval of any court is needed, and also 
whether the investments to be bought are 
legal for trust funds. 


Another part of the review provides 
space for entering the date on which the 
trust committee approved the review and 
below that space are several lines pro- 
vided for the signatures of the donor, co- 
trustee, or beneficiary who indicates his 
or her approval of the review or at least 
the receipt of a copy thereof. 

In most estates we have full powers of 
investment and we need consult no bene- 
ficiary or member of the family. How- 
ever, in a good number of such cases we 
send a copy of the review to one or more 
of the beneficiaries and obtain a receipt. 
While this does not relieve us of any 
legal liability it is a nice thing to have 
in the files because in a few instances we 
have found some criticism on the part of 
a beneficiary who said he had no idea we 
were investing our funds in a certain 
type of security. His signature at the 
bottom of the review estopped any fur- 
ther conversation. 


The style and extent of our review go 
further than is contemplated by Regula- 
tion F. Not only do we review the se- 
curities in a given account annually but 





when this review is made we also review 
the question of fees and the other general 
objectives which we are attempting to at- 
tain. We consider the ages of the bene- 
ficiaries and the probable date of distri- 
bution so that if the estate is to be liq- 
uidated within the next few years we are 
cautious to buy only securities that are 
maturing during that period or those 
that will have a ready market. The re- 
sult is that instead of merely reviewing 
the securities we make an annual review 
of the whole account. By so doing we 
obtain a better understanding of the job 
confronting us which proves more satis- 
factory to the people concerned. 


For Smaller Accounts 


You doubtless wonder how we can ob- 
tain sufficient time to prepare such a 
rather detailed review of all of our ac- 
counts. Many of our accounts are so 
small we could not devote that much time 
to them, so for them we adopted a dif- 
ferent treatment. 


In these cases, especially the guardian 
and conservator accounts which contain 
only a small amount of cash and perhaps 
only a few government securities, we 
make an oral review. The nature of the 
account, the age and residence of the 
ward, and the objectives of the trust are 
explained to the trust investment com- 
mittee. They are told what securities 
and cash are in the account, what other 
income is available, such as payments 
from the Veterans Administration, and 
the amount of money to be paid for the 
support of the ward. With these facts 
in mind the committee can easily make 
its review and recommendations. 


Quite a number of these small accounts 
are handled at one meeting but like the 
written review the fact that they are dis- 
cussed by the investment committee is in- 
corporated in the minutes of the Com- 
mittee in compliance with Regulation F. 


To assure the making of a review of 
every account during the year we main- 
tain a record of reviews made and the 
dates thereof. This record is construct- 
ed in such a way that following the names 
of all the accounts.is a column for each 
year so that as a review is approved by 
the trust committee the date of its ap- 


137 


proval is inserted in the square following 
the name. In this manner by running up 
and down the column it can easily be 
determined what reviews have been com- 
pleted and what reviews are still to be 
made. 


This hybrid system has proven a great 
success for us. Not only are we kept on 
our toes to observe continually what 
might be affecting any of our securities, 
but every account under this plan is kept 
alive in our minds and in our records, and 
no account is permitted to die on our 
hands. 


a 


Halsey, Stuart & Co. has prepared a con- 
venient record form for tabulating savings 
bond information. The booklet also con- 
tains tables of redemption values and in- 
vestment yields on the E, F and G Bonds, 
pointing sharply to the desirability of re- 
taining bonds to maturity. Copies are avail- 
able at any of the offices of the company 
in principal cities throughout the country. 
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Important advantages are avail- 
able through the services of an 
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in formulating and administer- 
ing Retirement or Profit Sharing 
Plans, whether the funds are to be 
invested in securities or used for 
the purchase of insurance-annuity 


contracts. 
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TRUST COMPENSATION BASED ON ACTIVITY 


A. A. PAYNE 
Executive Vice President and Trust Officer, Central Trust Company, Charleston, West Virginia 


UR company renders strictly fidu- 

ciary services and, therefore, cannot 
rely on a commercial banking department 
to absorb losses, if any. Standing thus 
alone, it seemed advisable to ascertain 
what the collection of a dividend, bond 
coupon, rent payment, etc., each cost. The 
firm of Driscoll, Millet & Co. was em- 
ployed to make an analysis of profits, 
costs and operations for a twelve months 
period. 

Although the Trust Company has con- 
sistently earned reasonable net profits 
overall, the analysis disclosed losses in 
certain operating units. The study de- 
veloped the transaction cost of rendering 
each of 43 separate and distinct items of 
operation. To determine whether or not 
our costs were reasonable, the report sub- 
mitted a comparison of the average costs 
developed of comparable departments. In 
determining the average, the very high 
and very low costs were excluded from 
the average, so that the figure given 
represented the median, and thus pro- 
vided a sound comparison. The 43 items 
of operation thus compared disclosed 35 
lower and 8 slightly higher than the aver- 
age. 

Being thereby reasonably assured of 
the fairness of the basis of the charge a 
representative group of accounts of var- 
ious sizes were analyzed. This provided 
data as to the size of an account on which 
a loss could be anticipated under existing 
fee schedules; the size on which we could 
possibly break even; and the point at 
which an account commences to be profit- 
able. By using the analysis schedule, 
which is a form covering the 43 different 
items of service and specifying the price 
of each, an estimate of charges can be 
prepared in a few minutes to give a new 
customer a fairly accurate idea of what 
it will cost him to establish and maintain 
an account. 


The collaboration of E. E. Thomas, assistant 
trust officer of Central Trust Company, is ac- 
knowledged. 


Favorable Reaction 


Our experience in applying the activity 
computation to various types of accounts 
heretofore classified as “losers” may be 
divided as follows: 


(1) Testamentary or Court Trusts. 
Analyses are prepared and submitted to 
the Commissioner of Accounts, the court 
officer, at the time (or approximately) of 
making an interim settlement. The Com- 
missioners were at first opposed to any 
change from a percentage basis. How- 
ever, it is apparent that this opposition is 
gradually waning because the benefici- 
aries have always been approached first 
and convinced of the fairness, thus avoid- 
ing formal objection. In other words, 
our approach is very cautious and to con- 
vert only those old accounts of this nature 
where all parties in interest agree. It 
would be a mistake to conclude that the 
foregoing policy, if known to benefici- 
aries, would result in no agreements, be- 
cause the analysis clearly demonstrates 
to the reluctant beneficiary that the trus- 
tee may feel justified in converting -in- 
vestments to those requiring less activity. 


(2) Guardian- and Committeeships. 
The Commissioners of Accounts are more 
cautious in these accounts because often 
there is no appearance by anyone com- 
petent to object, and it naturally follows 
that the fiduciary must likewise proceed 
with the utmost care. The analysis indi- 
cates clearly a profit or loss, and we have 
found the Commissioners very coopera- 
tive. 


(3) Living or Voluntary Trusts. (a) 
Existing: Our experience in such ac- 
counts has as a general rule been very 


favorable. After careful explanation, in- 
cluding comparison of the old percentage 
basis with the new activity basis, we have 
found grantors and beneficiaries reason- 
able, particularly so when it is pointed 
out to them in a tactful manner that they 
may choose between reducing the activity 
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or permitting the charges on the basis of 
activity. 


(b) Proposed New Trusts: Practically 
the first question asked by the customer 
concerning the new account is that of 
charges. In working out the answer the 
customer is given a demonstration which 
tends to impress him with the fairness of 
the charge, because the customer specifies 
the activity desired. 


(4) Custodianships or Agencies. Our 
experience in these accounts is gratify- 
ing, and it is felt that business of this 
nature will ultimately trend to that of a 
more permanent nature. 


The hypothetical Trust Account Analy- 
sis reproduced on the opposite page dem- 
onstrates the activity usually required. 
However, the rate specified is not based 
on actual costs; therefore, it is not sub- 
mitted for use but only as an example. 


Legislative Limitations 


The laws of a State may, to the extent 
of court accounts, and in some measure 
voluntary agreements, limit the feasibil- 
ity of a change to an activity basis. In 
West Virginia the fees of trustees are 
only limited to what is “reasonable” for 
the services rendered. However, it has 
been, and possibly still is, the consensus 
that, by reason of several court decisions 
approving 5% as a “reasonable” allow- 
ance, fiduciaries are limited thereto. The 
limic, in the writer’s opinion, is, if at all, 
by custom and not by law. 

The recent amendment to the New 
York statute increasing the percentage 
charge will tend to aggravate the inequi- 
ties rather than solve them. The reason 
is somewhat analogous to a commercial 
bank checking account in that the size 
of the account does not necessarily mean 
that it is profitable. It has been defin- 
itely determined that very active large 
checking accounts are actually losers. 

Small trust accounts are profitable if 
the activity is low, and large ones con- 
trary if the activity is high. There is no 
rhyme nor reason for one account to off- 
set the loss on one or more other accounts. 
Only by analyzing the activity on an ac- 
count is it possible to tell whether or not 
it is profitable. The fairness to all par- 
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ties concerned seems so clear, especially 
in view of the trend towards smaller ac- 
counts, that an explanation would seem 
hardly justified. 


Charging Principal As Well As Income 


Activity charges average substantially 
more than the old fees computed at 5% 
of income on diversified accounts up to 
$150,000 principal. By “diversified” is 
meant an account composed of real es- 
tate, mortgages, stocks, bonds, etc. From 
$150,000 up the activity charges tend to 
decrease as compared to the percentage 
of income. 


The immediate reaction of an income 
beneficiary is anticipated by allocating 
the activity charge to both principal and 
income on the basis that activity relating 
to principal is charged against principal 
and that relating to income is taken out 
of income. The fairness is apparent be- 
cause the trustee is rendering a distinct 
service to both classes. This greatly 
mitigates the expense charged to income 
beneficiaries, and in a majority of ac- 
counts reduces that charge as compared - 
to a 5% of income, all of which may have 
previously been charged against income. 
Caution is suggested, however, because 
the trust instrument may prohibit such 
an allocation or, if silent, the State law 
may not permit it. 


We have reached the conclusion that 
activity charges are the only proper basis 
for computing trust compensation. You 
must first ascertain your item costs and 
determine whether or not they are rea- 
sonable. If your costs are too high, then 
correct that condition within your own 
organization; if reasonable, sell your ser- 
vices on that basis. If you are restricted 
by statute, then before attempting a re- 
vision, it would be best to have the cost 
figures to support you before the Legis- 
lators. By all means avoid percentages 
in any revision, and, if possible, adopt a 
flexible statute. Finally, if restrained by 
custom, then there is no time like the 
present to make a change, because “we, 
the people,” are becoming increasingly 
more conscious of the fact that change is 
custom. 
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THE INTERNATIONAL BANK — AN APPRAISAL 
FOR INVESTORS 


CLARENCE E. HUNTER 
Vice President, The New York Trust Company, New York, N. Y. 


HE Sponsorship of the International 
‘i. Bank will include the United States, 
United Kingdom and members of the 
Empire, Russia, China, France, Nether- 
lands, Belgium, Czechoslovakia, Nor- 
way, Brazil, and the allied South Amer- 
ican and other nations. Neutral na- 
tions, such as Sweden and Switzerland, 
may become members later on. 


The Management and board of gov- 
ernors will undoubtedly be predomin- 
antly composed of persons satisfactory 
to the five largest stockholders. 


Capital shall be $10,000,000 author- 
ized, of which 2%, payable in gold or 
U. S. Dollars, and 8%, payable in sub- 
scribers’ currencies, shall be paid in 
promptly. A.further 10%, payable in 
subscribers’ currencies, may be called 
by the management. The remaining 


80% is subject to call only when re- 
quired to meet guarantees or obligations 
of the Bank. 


The gold value of the assets will be 
protected by the covenant of all stock- 
holders to add adequate sums to pre- 
serve the gold value of their contribu- 
tions if their exchange declines from the 
rates fixed in agreement with the Fund, 
the operations of which are intended to 
determine and stabilize exchange rates. 


Loans 


While the fundamental purpose of the 
Bank is to make loans, presumably it may 
make interim investments in short term se- 
curities of the governments whose curren- 
cies it holds. Accounts may be maintained 
with central banks, or designated fiscal 
agencies of subscribing governments. 

The Bank may make, guarantee, or par- 
ticipate in loans to any business, industrial 
and agricultural enterprise, political sub- 
division of or a member itself. In addition 
to the obligation and security furnished by 
a non-member borrower, the loans must be 
guaranteed by the member, or its central 
bank; hence an investor in such securities 
will be protected by three or more obliga- 


tions. The projects must be approved by a 
competent committee, the rate of interest 
must be reasonable, the Bank must receive 
1% or 1%% as compensation and be per- 
mitted to supervise the use of loan pro- 
ceeds. The country in whose market and in 
whose currency a loan is floated shall ap- 
prove or disapprove it. Generally the 
amount of a loan in a currency foreign to a 
given country shall not exceed the sum 
needed to pay for materials and services to 
be imported. 


Three facilities for making loans will be 
at the Bank’s disposal:—the funds paid in, 
funds borrowed by sale of its own deben- 
tures, and guarantees. Loans made in any 
one currency must not exceed the Bank’s 
borrowings and the portion of its capital 
funds in the same currency. Special action 
by members is required to deviate from this 
sound rule. Total loans, participations and 
guarantees shall not be increased to exceed 
100% of unimpaired capital, surplus and 
reserves of the Bank. Competent opinion 
exists that use of debentures rather than 
guarantees may be found wiser in practice 
and tend to maintain the Bank’s credit and 
uniformity in the prices and yields upon its 
obligations. Another sound feature is that 
the Bank shall have the right to take up 
immediately in full any obligation it has 
guaranteed on which default has occurred. 


Loan Illustration 


As an illustration of the procedure which 
would probably be followed in making 
loans, let us refer to the $3,000,000 Tyrol 
Hydroelectric Power Company 742% loan 
of 1925 offered in the United States, ma- 
turity 1955, at 96% secured by a mortgage 
on all property, and guaranteed jointly and 
severally by State of Tyrol and City of 
Innsbruck. If a similar proposal should be 
made to the Bank, it would be studied by 
a competent committee which would also 
ascertain the amount of foreign exchange 
needed to buy copper wire, dynamos, other 
machinery and equipment not obtainable in 
Austria, and determine to its satisfaction 
that the project could not be financed on 
reasonable terms in the capital markets 
without the guaranty of the Bank, or by 





loans from the Bank. After approval by 
the committee and the Bank’s management 
and determination of the security and guar- 
antees, if any, to be supplied by the bor- 
rower, repayment provisions and all other 
usual arrangements, the guaranty of the 
Austrian federal government, or its na- 
tional bank, would be required. The 
amount of the loan would be the sum need- 
ed to pay for imports and might consist only 
of dollars or the currency of any other 
country in which a tranche of the loan is 
to be offered. The coupon and offering 
price to the public, if the issue is to be sold 
with the guaranty of the International 
Bank, would be determined, all legal re- 
quirements in the markets where the issue 
is to be offered would be complied with, and 
the consent of the relative governments ob- 
tained. The sale of the bonds would be 
made through the facilities of the issuing 
house handling the transaction. For its 
guaranty the International Bank would re- 
ceive annually 1% or 142% of the principal 
sum outstanding. 

Should the International Bank decide to 
make the loan out of funds in hand, the 
same procedure would be followed except 
that there would be no public offering and 
no guaranty of the Bank would be involved. 
It is possible, of course, that public an- 
nouncement of the loan and its terms would 
be made by the borrower, or the Interna- 
tional Bank with consent of all concerned, 
in pursuance of a sound policy as to keep- 
ing the public informed of the International 
Bank’s activities. Loan transactions with 
industrial companies and agricultural en- 
terprises would follow the same general 
pattern. 


Loans in the local currency of a borrower 
may be made by the International Bank but 
such loans would be exceptional and to meet 
unusual or emergency conditions. It is the 
generally accepted opinion, also, that loans 
to stabilize currencies, to furnish gold re- 
serves to central banks, and to conduct 
stabilizing transactions in different curren- 
cies are not within the normal field of oper- 
ations of the International Bank and that 
certain changes in the Bretton Woods Final 
Act proposals would have to be made to 
-empower the bank to undertake such loans 
and operations. At Bretton Woods it was 
conceded that, in special cases, the powers 
of the Bank could be interpreted as not ex- 
cluding stabilization loans. In general the 
loaning powers of the Bank are very broad. 

Ultimate protection to the investor is 
‘given by the Bank’s right to call upon all 

.stockholders for funds required to meet its 


CANADA 


HAS TWO LEGAL SYSTEMS 


Canada has one civil law Province and 


eight common law; these nine juris- 


dictions naturally exhibit wide differ- 


ences in their statutory requirements 
and business conditions. Through its 
comprehensive Branch organization 
the Toronto General Trusts is in close 
touch with fiduciary matters and is 
well qualified to offer ancillary service 
in Canada under corporate and 
personal trusts. This Corporation 


welcomes your inquiries. 


CANADA’S OLDEST TRUST COMPANY 


THE 


TORONTO 
GENERAL 
* TRUSTS * 


CORPORATION 


TORONTO MONTREAL OTTAWA WINDSOR WINNIPEG 
REGINA SASKATOON CALGARY VANCOUVER 





144 


obligations. While calls will be made pro- 
portionately, one stockholder is not excused 
by the failure of the others to respond. Ac- 
cordingly one could say that as to loans up 
to $3,175,000,000, the United States is 
fully obligated. Any currencies held or ac- 
quired by call may be used freely by the 
Bank to satisfy obligations in other curren- 
cies. 


Market Position 


Guaranteed obligations generally are less 
acceptable to investors than direct ones but 
in many cases the difference in price is very 
small and in notable cases, as for instance 
the Austrian League of Nations loan of 
1923, the guarantees have substantially 
raised the market valuation of such obliga- 
tions. Presumably the Bank’s debentures 
will enjoy high credit but whether all guar- 
anteed obligations will rank equally is most 
unlikely. 

It would seem to be a wise policy for the 
Bank’s management to confine its own 
financing to the sale of debentures and use 
the proceeds to make loans, rather than to 
guaranty a great variety of loans of politi- 
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cal bodies, industrial, and agricultural or- 
ganizations of different credit standing. 
Through this practice the debentures would 
all be of one character as far as credit 
standing is concerned and would vary only 
as to coupon rate and maturity. Generally 
speaking, all debentures issued in different 
markets and currencies, should follow the 
same practice and contain the same general 
features. The debenture method of financ- 
ing would demonstrate its superiority to the 
guaranty method when defaults of underly- 
ing debtors occur. Small or no variations 
in price of all outstanding debentures might 
happen should a default under one of the 
Bank’s loans be announced. The situation 
might be different if a wide variety of guar- 
anteed loans were outstanding, in addition 
to the debentures, and a default arise in 
connection with a guaranteed issue out- 
standing in important centers. The deben- 
ture method would have the further advan- 
tage of flexibility to the Bank’s manage- 
ment in the handling of the Bank’s debt. 
Provisions as to call privileges, with appro- 
priate prices, could be included in the de- 
bentures which would enable the Bank’s 
management to reduce the cost of financing 
if the opportunity to refund debentures 
arose. The Bank can, of course, make capi- 
tal calls to repay debentures in the case of 
default of underlying obligations. 


Undoubtedly in most states supplemen- 
tary legislation will be required to consti- 
tute the debentures and guaranteed obliga- 
tions legal investments for savings, trust 
funds and insurance portfolios. Congress 
may attempt to establish the investment 
position of the Bank’s obligations on a par 
with those of instrumentalities of the 
United States Government and exempt 
them from Securities and Exchange Com- 
mission registration and the preparation of 
prospectuses. 


If our Congress, other parliaments, and 
governments approve the Bank, as pro- 
posed, it will be launched with fanfare and 
the endorsement of 44 United and Allied 
Nations equipped with substantial funds, 
prepared to make loans which the capital 
markets won’t undertake on equal terms, 
with all available collateral and guarantees 
and the exposure of the debtor to world at- 
tention. The likelihood of the fulfilment 
by sovereign nations of their individual 
commitments to the Bank, irrespective of 
the defaults of debtors or any associated 
subscriber country, will not be overlooked 
in the financial markets’ appraisal of the 
Bank’s obligations. 
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RANSPORTATION is tied up with 

the activity and prosperity of the 
people and their daily production, trade, 
and development. If we are to feed our 
towns and cities, supply their industries 
with materials, and. move the finished 
products to meet an expanding scale of 
living, a dynamic transportation system 
is essential with the rails as the basis. 
Due to a combination of factors in the 
30’s, industrial activity lagged and large 
numbers of our people barely existed. In 
particular, heavy industry was at low ebb. 
The low point in 1932 was about 50% 
of 1929, and neither security holders nor 
railroad managements had been adequate- 
ly warned that any such thing could hap- 
pen. It was difficult to withstand. the 
mob psychology that “the rails are done.” 
The gyrations in gross and net reported, 
the conflicting explanations, poor cur- 
rent working capital positions, many de- 
faults, uncertainties of procedure under 
the new bankruptcy laws, and effects of 
changes in legal lists were among the dis- 
turbing elements in that period. 


Two other factors in this situation 
were the predominant position which rail 
bonds held in many portfolios during the 
20’s, and the contrast in relative earning 
stability on the part of most of the utility 
companies. The latter industry was con- 
spicuously still in the growth stage and 
getting the benefit of refunding opera- 
tions induced by federal policies on in- 
terest rates and large investment de- 
mand. 


Railroad Debt 


The peak of railroad fixed charges was 
reached almost exactly at the bottom of 
the depression of the early 1930’s, partly 
because debt had been expanded to finance 
the “make work” program of 1930-1931. 
Even at its maximum of a little over 11 
billions for Class I roads, railroad debt 
was less than half the property invest- 
ment as reported by the Interstate Com- 
merce Commission. Since 1932 the debt 


has been going down due to payments at 
maturity, calls, purchase by the roads, or 
reorganizations. It is probable that the 
fixed debt will comé down to about seven 
billions and represent an even lower pro- 
portionate annual charge because of low- 
ered interest in many cases. 


There is much to justify the argument 
that the amount and form of capitaliza- 
tion of the individual road prior to 1930 
was the chief determinant of the credit 
standing during the following ten years. 
The better iiens of the strong roads gave 
a rather good account of themselves when 
one considers the surrounding gloom. * 
There was some railroad credit left at all 
times. It illustrates the necessity of dis- 
crimination as opposed to too much gen- 
eralizing. 

The average railroad also presents a 
unique feature in its debt structure. This 
is the underlying mortgage. Most rail 
systems were built up by consolidating 
many small lines. Often the first mort- 
gage was closed so that junior bonds were 
created when property was built up or 
expanded. The refunding provisions 
which were stipulated in the mortgages 
may as yet have meant nothing because 
often 50 or even 100 year maturities were 
set on the prior liens. Many were issued 
with low interest rates, and even more 
important has been the non-callable fea- 
ture. As the systems have developed, the 
value of the property on which these old 
issues are secured has greatly increased 
and a large equity has been built up. 
Others, though open issues on valuable 
main line mileage, are followed by one or 
more large junior obligations. How many 
investors have looked carefully at the re- 
lation of these senior bonds to property 
value, earning power, and the position 
the holder finds in the acid fest of bank- 
ruptcy? 

In the working out of the railroads in 
bankruptcy, priorities have been reestab- 
lished, so that on many underlying bonds 
the bondholder has received interest reg- 
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ularly during recent years even when 
earnings were at their worst. The fear 
that Section 77 procedure would upset 
the principle of priorities, and some of 
the other circumstances, led to selling 
that produced quotations that bore no re- 
lation to quality or treatment. These 
facts should be kept in mind in looking 
at past records. 

In no other field are so many choices 
of this kind to be found. Most of the 
facts are not too difficult to find, because 
the facts and figures as to the railroads 
are available from many sources. Com- 
pare this kind of bond with most bonds 
in other industries. I doubt that there 
will again be a period when so little at- 
tention is paid to the intrinsic value of 
the underlier as was shown by price his- 
tories of the late 30’s. The voice of in- 
trinsic value was drowned by sales hys- 
teria. 


Future Earnings 


But what of future earning power and 
general railroad credit? This question 
immediately raises the discussion of 
gross business, competition, wages, rates, 


costs, governmental policies, and public 


relations. The assignment of proper sig- 
nificance and judgment as to trends cer- 
tainly requires training, experience, and 
almost an instinct rather than formulas, 
but adequate knowledge is absolutely es- 
sential. History has shown that the roads 
have great ability to control expenses, but 
a limit must be expected in periods of 
low traffic. 

If, in the post-war years, we are to see 
the national income in the $100-$125 bil- 
lion range, as commonly discussed, I fail 
to see much to get worried about in re- 
gard to railroad traffic. That national 
income is some 50 per cent higher than 
the figure for 1940. For many years 
there has been a reasonable relationship, 
around 6 per cent, between national in- 
come and railroad gross. While in 1940 
the rails did not make a handsome living, 
they earned their then fixed charges in 
most cases with a reasonable margin. 
With newly reduced charges and the 
larger gross resulting from more activ- 
ity, a substantially smaller operating net 
ratio will be required to give protection 
to fixed charge requirements. 
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Truck Competition 


Competition from trucks was the mat- 
ter of greatest concern during the 30’s. 
Actually the volume of traffic lost was not 
so important as the loss in revenue due to 
voluntary rate reduction made by the 
roads to retain the higher class traffic 
most attractive to the motor carrier. 
First, truck regulation was placed under 
the Interstate Commerce Commission 
only as recently as 1940, which meant es- 
tablishing uniform rates and rates re- 
lated to costs. Secondly, unionization of 
employees has gone a long way to alter 
that aspect of this form of competition 
from ten years ago, both in connection 
with wages and hours. The result is that 
although present railroad rates are low, 
the roads showed a favorable operating 
ratio even in 1940, since when the ratio 
has been greatly improved; but in this 
same period the operating ratio for the 
trucks was becoming unfavorable. Re- 
cently most trucking companies have been 
asking for higher rates in order to show 
even a small margin of profit. The indi- 
cation is that from this source of com- 
petition the roads have experienced the 
worst, and that they have good hopes of 
gaining back a portion of this lost busi- 
ness, especially where the haul is over 
about 150 miles. Truck and rail should 
be better coordinated. 


Decentralization of industry and re- 
sulting changes in traffic flows have been 
as important as truck competition. In 
some cases individual roads have gained; 
in others, lost volume of traffic from 
changes in industrial locations. The best 
figures available indicate that the portion 
of total freight ton mileage in the United 
States moved by the railroads in 1929 was 
about 74 per cent. That handled by 
trucks was estimated at between three 
and four per cent. Pipelines took per- 
haps five per cent. Movement on the 
Great Lakes represented a high figure of 
some 15 per cent because of the large 
volume of iron ore and coal. Only a small 
balance was carried on the inland water- 
ways. The approximate share of the 
roads in 1940 was about 65 per cent, with 
7 per cent for trucks, pipelines 9 per cent, 
shipping on the Great Lakes 16 per cent, 
and waterways something over 3 per cent. 
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Under war conditions the rail proportion 
has moved back above 70 per cent with 
loss by all others except the pipelines. 


Plane Competition 


It is the question of air traffic which 
will probably produce the largest volume 
of words in the near future. Passenger 
traffic on the roads will suffer, although 
mostly in the longer haul Pullman busi- 
ness. Whether the improvements in cars 
and train service will be adequate to off- 
set such loss is difficult to say. Since for 
most roads passenger traffic is normally 
operated at a loss, the question will be a 
nice one for each management to figure 
cut as to how much money can be wisely 
spent in this field. I have been rather 
astonished to find how few people who 
are well posted on railroad matters real- 
ize the proportion of net from freight 
operation which had been consumed over 
the years prior to the war by the losses 
on passenger business. Here, however, 
the railroad managements differ as to the 
fairness of accepting at face value the 
results obtained by using I. C. C. account- 
ing. Many people are also of the opinion 
that total travel will be greater after the 
war than in the decade before, so that the 
roads will have a larger demand from 
which to draw. Attractive equipment and 
shortened schedules might produce some 
real results, especially if operating costs 
of such trains are, lowered as most esti- 
mates indicate. 

What will happen in the freight or or- 
dinary railroad business from plane com- 
petition over a period of years is still too 
difficult to guage adequately. It is large- 
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ly a question of costs and technological 
improvements. Although plane operations 
undoubtedly offer the larger field for ad- 
vancement, there can be no doubt of im- 
provements also in the rails. The best 
estimate of the cost of moving freight by 
air immediately after the termination of 
the war, about 17 cents per ton mile, 
shows a rate so high in relation to most 
of the railroad business that little effect 
will be seen immediately. Do not forget 
that a thousand per cent increase in air- 
borne freight over the maximum to date 
by commercial planes would be only a 
fraction of cne per cent of railroad net 
ton miles. While this subject will bear 
continued watching, it is not in my opin- 
ion one of the immediate problems. 


Wage Costs 


While the roads have a rather high per- 
centage of wages in their total operating 
costs as compared with most other indus- 
tries, for the last 20 years, a period of 
steadily increasing wages, the proportion 
of such expenses has remained in a nar- 
row range—roughly between 40 and 47 
per cent of gross. In fact, in only one 
period before that did the figure get much 
higher, which was immediately following 
government operation during the last 
war. In general, I think that it is only 
fair to say that railroad wages bear a 
closer relationship to other wages in the 
country than for many years in the past. 
As wages have increased, the manpower 
required to produce a given unit of trans- 
portation has declined; and it does not 
seem that this will change for some time 
to come. More machine operation, better 
use of power, heavier loadings, and many 
technological improvements appear as 
each year goes by. As with most other 
industries, many improvements in method 
and equipment have been found during 
the war period. These will, without 
question, assist when traffic recedes. 
Furthermore, it is to be expected that 
overtime will be greatly reduced and 
average labor efficiency increased. Rail- 
road costs are padded by such factors un- 
der war conditions. 

On Class I roads approximately 1,250,- 
000 employees handled in 1942 some 638 
billion ton miles of freight business as 
compared with 1929 when 1,660,000 em- 





ployees handled 447 billion ton miles. The 
1942 payroll was $36,000,000 higher be- 
cause of the wage scale increases, the 
hourly wage average showing over 85 
cents as against 67 cents; but gross rev- 
enues at lowered rates were over a bil- 
lion dollars higher. In order to produce 
an increase of net operating income of 19 
per cent above 1929, the roads performed 
43 per cent more freight service and even 
larger proportionate passenger service. 
In other words, the ton miles per em- 
ployee increased greatly between these 
years. 

Costs of supplies and materials will, of 
course, be related to the over-all price 
scales which all industry will have to deal 
with in post-war days. If costs and 
wages remain high or increase above the 
present level, it also follows that the pres- 
ent railroad rate structure is extremely 
low. With an average net ton mile rate 
of approximately 9% mills, we have now 
the lowest rates for movement of freight 
for some 30 years. Other forms of trans- 
portation will necessarily be affected by 
high wages and costs; so that even 
though rail rates were increased modest- 
ly, they would still be relatively low. The 
action of the I. C. C. has shown a realiza- 
tion of such factors in handling rate 
questions for a good many years. Even 
the latest extension of the reduction in 
rates appears to be largely influenced by 
the O. P. A. and the tax effect on any ad- 
ditional rail net earnings. 

It is my belief from study and observa- 
tion that improvements have more than 
counterbalanced so that on the whole the 
rail plant is better than ever before in 


149 


history. Most of,these improvements are 
permanent factors in lowering costs and 
providing better service. Conditions 
have forced the continued use of old 
equipment long since written out of the 
capital account, so that its disappearance 
after the war will be at no one’s regret. 
As well as new equipment, further line 
and structural changes can be foreseen 
when materials and manpower are avail- 
able, but all these should be beneficial. 
Under prosperous conditions the develop- 
ments are almost unending. 


Role of Government 


It seems to me that, on balance, gov- 
ernmental policies during the last 25 
years have been directed toward produc- 
ing reasonable results for the railroads. 
Congress has made several attempts. We 
have had in the I. C. C. one of the best of 
the government regulating agencies. 
From the investor’s point of view, it is 
easy to say that desired results have not 
been accomplished. The I. C. C. was not 
primarily responsible for the unfortunate 
showing during the 30’s and the I. C. C. 
is to be more commended than blamed, 
especially if progress continues. Do not 
forget that there was a margin of net at 
the low point in 1932 of $326 million be- 
fore interest; and some roads earned and 
paid dividends on stock at a time when 
many of our best corporations and indus- 
tries were in the red. The latest move 
by the Department of Justice in the anti- 
trust suit against the western roads 
seems to be an illustration of a move dis- 
regarding facts and common sense, and I 
trust that these will prevail. 
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One of the discouraging factors has 
been that the portion of the transporta- 
tion industry that handles almost three- 
quarters of our freight movement has 
been affected by all kinds of public poli- 
cies and bodies, which in many ways seem 
to have forgotten that the investor is a 
part of the public interest. This greatest 
single private business has had to face 
the building of competitive methods of 
transportation by use of the funds of the 
taxpayers, including the railroads them- 
selves, without full comprehension of all 
the results which might follow. Perhaps 
this will continue to the point where we 
can no longer have the railroads under 
private operation. That the railroads 
have been able to stand up as well as they 
have against the pouring of tax money, 
even beyond the capital invested in the 
railways, into highways, waterways, air- 
ports, and other facilities, is a fact that 
should have real recognition when con- 
sidering the vitality and the place of our 
railroads. 


Requirements for Private Ownership 


To the end that private ownership may 
be preserved in the transportation indus- 
try of this country, efforts must be di- 
rected to accomplish the understanding 
and realization of several important 
points. First, the industry must be pro- 
fitable; second, the benefits of various 
types of transportation by common car- 
riers should be recognized and fairly 
treated so that they are available to the 
entire industry; third, a reasonable num- 
ber of competitive transportation sys- 
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tems should gradually be evolved out of 
all forms of facilities in order to give the 
greatest efficiency and economy in the 
service of the public. This large program 
will require ample and intelligent consid- 
eration. 


If we are to continue to have private 
management as a national policy and 
proper incentive, the railroad industry 
will continue for many years to be a dy- 
namic industry able to produce a reason- 
able profit. On the other hand, should 
the regulative processes not be directed 
to these objectives, investments in rail- 
road securities will be only one of the 
various types which will suffer. 


The Outlook 


From studying these and other factors, 
it seems to me that there is a proper 
basis for investment values in railroad 
bonds. In some cases, junior mortgages 
have, by reduction of debt, come into bet- 
ter relative position. For those who can 
afford to take larger risks or think that 
they can gauge the various factors more 
closely, there is larger reward in many 
junior bonds. In almost any case, it seems 
improbable that there will be cause to 
worry about receiverships again in the 
immediate post-war period even if busi- 
ness conditions are surprisingly unsatis- 
factory. This is becausé of the unprece- 
dented current asset positions which have 
been built up, in addition to debt reduc- 
tion, so that even many of the roads 
which have in the past made the poorest 
showing under adverse conditions could 
be expected to tide through several years 
of poor earnings. Exactly what effect 
such conditions in the transition period 
would have upon market values is difficult 
to foresee fully; but at least temporarily, 
danger of defaults would seem to be re- 
moved. 


Although interested primarily in rail- 
road bonds, I should like to add a short 
comment on equities. While the various 
improvements which have been referred 
to briefly have been going on, stocks 
which had been selling at almost nothing 
have been greatly benefited. Some of this 
change has been reflected in wide price 
increases from extremely low levels; but 
as yet the improvement almost entirely 





disregards the values behind these stocks 
in pre-depression times. If the market 
judgment as to the values of most non- 
railroad common stocks is right at pres- 
ent levels, it must be because the outlook 
is good for substantial business activity 
and profit margins. Under such condi- 
tions many rail stocks look to me to be 
undervalued and just beginning to be 
considered as an investment medium. 


Most institutions and individuals have 
a relatively small percentage of their re- 
sources in the railroad field today. As 
investment funds increase, the available 
supply will continue to become smaller in 
proportion. This seems to be a safe 
guess for some years to come, even 
though there will have to be substantial 
additional amounts invested in the roads 
to increase their equipment and the fa- 
cilities necessary to handle their share of 
national transportation at low cost. 
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Endowment Policy Payments 
Top Third of a Billion 


Payments to American families under 
maturing life insurance endowment policies 
will this year reach $350,000,000, it is es- 
timated by the Institute of Life Insurance. 
This is an increase of 35% in two years and 
double the total of such payments only six 
years ago. 

“Endowment life insurance now repre- 
sents more than one-fourth of the total 
number of policies in force,’ the Institute 
said. ‘There are today more than 38,000,- 
000 endowment policies in force, represent- 
ing more than $26,000,000,000 of insur- 
ance, and these are now paying off at the 
rate of more than 800,000 annually to liv- 
ing policyholders who have completed their 
premium paying periods.” 

The purchase of endowment policies has 
increased materially during the war period, 
reflecting the wartime emphasis on saving 
from the increased family incomes. 
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REVIEW OF 
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Offerings 
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merits the attention of anyone interested in liquidating 
sizable blocks of stocks or bonds. In order that institutions, 
trustees and individuals may be acquainted with the record 
for these types of offerings, we have prepared a review of 
all that were made from January 1, 1940 through 1944, 
The review contains tables showing the name of the issue, 
number of shares offered, sales price and commissions paid 


on each issue. 


Copies of the review will be sent upon request. 


SHIELDS & COMPANY 


CHICAGO NEW YORK BOSTON 





ON THE THRESHOLD OF NEW INDUSTRIES 


RAYMOND STEVENS 
Vice President, Arthur D. Little, Inc., Cambridge, Massachusetts 


N the interests of both the banker and 

the technical world better acquain- 
tance with the chemical industry is to be 
encouraged. The chemists, physicists, 
metallurgists, and biologists, applied 
scientists and development engineers of 
many types are bringing about radical 
changes in industry and creating new 
sources of investment. 


At one extreme, the ultimate unreach- 
able objective is a complete vacuum. In- 
vestigators using the latest methods and 
the best equipment have been able to 
create a vacuum so low that the container 
you and I call empty has a trillion times 
more matter in it than is found in the 
highest vacuum which has been reported. 


In a high vacuum the molecules that con- 
stantly jump from the surfaces of all liquids 
meet no other molecules to bounce them 
back. They can be caught on a surface a 
short path above the liquid and carried 
away. Since some types of molecules 
spring out first, they can be thus separated 
from other types and we have short-path or 
vacuum distillation. Vitamins A and E 
are thus separated from the oil pressed from 
fish livers. In five years this industry has 
expanded from the recovery of a few drops 
of vitamin to the treatment of five million 
pounds a year. In a few years other high- 
priced chemicals may be recovered and new 
industries thus established. 


Somewhat similarly, magnesium can be 
separated from its dolomitic rock. One 
company has twenty furnaces under a 
vacuum down to a thousandth of the pres- 
sure of our normal atmosphere. Such re- 
covery of little known metals should soon 
establish new industries. 


In somewhat lesser vacua at temperatures 
approaching 100 degrees below zero, penicil- 
lin is dried without harm. This practice 
is expected to be modified for the drying of 
delicate fruit juices and other beverages to 
produce new articles of commerce. A plant 
is now starting in Florida for the production 
of dried orange juice. Juices so dried will 
probably not suffer the change in flavor that 
has restricted the sales development of most 
dehydrated foods. 


At the other extreme from vacuum is the 
frontier of high pressures. No one knows 
of any limit. Bridgman has observed the 
effect of pressures in the range of 6,000,000 
pounds per square inch. Old friends are 
difficult to recognize under such pressure; 
at a tenth of it water freezes to ice at a 
temperature of 375 degrees Fahrenheit. 
That is hot ice. 


At moderately high pressures hydrogen 
can be concentrated enough to react with 
liquid fats and oils such as cottonseed oil, 
and we have as a result the hydrogenated 
fats now common in our kitchens. 


Comparatively low pressures are needed 
for Spry, Crisco and other hardened fats, . 
and also for wood alcohol produced by a 
method which upset the hardwood distilla- 
tion industry a few years ago. Higher 
pressures led to the production of ammonia 
from the nitrogen in the air. That hit 
Chile’s nitrate business hard. One _ such 
process uses over 13,000 pounds pressure per 
square inch. When oil reserves run low 
conversion of coal and other products to 
liquid fuels by pressure reactions may be 
commercially feasible in this country. Now 
they are possible but more expensive. 


In mechanical operations the new hy- 
draulic presses have speeds and capacities 
for mass production at pressures above 
10,000 pounds per square inch. Fine metal 
powder is molded into metal shapes at 
100,000 pounds. Powder metallurgy has 
reached maturity but is still a growing in- 
dustry. Metal forming under such high 
pressures takes on new significance, and 
the field of plastics is extended. Pressure 
is a versatile production tool destined to be 
of increasing importance. 


Extremes of Dimension 


Modern engineering has made possible 
great ships, tall buildings, great power pro- 


jects. At the same time it has moved in 
the other direction, achieving smaller and 
smaller dimensions. Tolerance for inter- 
changeable parts written in hundred thou- 
sandths is possible. With Chrysler’s super- 
finish comes measurement of surface varia- 
tions down to a millionth of an inch or less. 
Electronic devices can be made that will 
detect flaws in dimension in millionths of an 
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inch in rapid production. Manual inspection 
by gauges already is obsolete in many oper- 
ations. After the war the production of 
inspection machines may develop an indus- 
try that will rival in significance some of 
our pre-war machine tool industry. 


A millionth of an inch is now gross 
measurement. One of the newer types of 
streamlined electron microscopes permits 
visual inspection of particles with dimen- 
sions of a forty millionth part of an inch. 
They give for the first time an intimate 
knowledge of size and appearance of bac- 
teria and viruses, the contour and character 
of metal surfaces, and the shape of plastic 
polymers and many other chemical com- 
pounds. The smaller the dimension to which 
they take us the larger the world within 
our comprehension and our physical con- 
trol. 


From Hot to Cold 


Announcement has been made of the 
highest temperature ever used effectively 
with large amounts of controlled heat— 
4,500 degrees Fahrenheit. That is 500 de- 
grees more than is necessary to evaporate 
iron. Higher temperatures have been pro- 
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duced, but no refractory material is yet 
available to keep higher heat in a closed 
space where something may be done with 
it. Work with refractories is constantly 
raising the temperatures at which industrial 
processes can be conducted, and with each 
significant rise new processes and new 
products become possible. 


Practical explorations at reasonably high 
temperatures have become necessary with 
aircraft engines, and are leading the way 
to the gas turbine. The whirling turbine 
blades need metals that will stand gaseous 
fuel at some 1,500 degrees Fahrenheit. 
Many engineers believe gas turbine plants 
can compete seriously with other power de- 
vices. Simplest of all prime movers, with 
only one moving part, the gas turbine pro- 
duces rotary power without cranks, con- 
necting rods, pistons, or other conversion 
mechanisms, and without boilers, condensers 
and other steam plant equipment. The gas 
turbine may give rise to a new industry. 

Laboratories are also busy with temper- 
atures at the other extreme. The absolute 
lower limit of temperature is known to be 
460 degrees below zero, and the whole range 
of low temperature to within a fraction of 
a degree of absolute zero has been explored. 
The gas helium becomes liquid and remains 
a liquid down to within a few degrees of 
the ultimate low. 

Low temperature techniques now make 
argon and neon available, and post-war the 
lesser known gases krypton and xenon will 
be important in radio and other tubes. 
Products and processes of extreme low tem- 
perature are due for industrial growth. 


In more familiar climatic zones we find 
applications of sub-zero temperatures with 
increasing frequency and significance. Low- 
temperature food treatment and preserva- 
tion is in its infancy. Delicate medicinals, 
such as penicillin, are dried in icy cold air. 
Metal parts are chilled for assembly, to 
expand later for a tight fit without distor- 
tion. Recently most deep freezer production 
was diverted to industrial use for the stor- 
age of aluminum rivets. At room temper- 
atures the rivets rapidly become unworkable, 
but kept cold until after insertion, they 
then develop their desired strength. 


At somewhat warmer temperatures air 
conditioning, using basic refrigeration pro- 
cesses that were a novelty and a luxury 
after the last war, eventually may make 
central cooling in the south as common as 
central heating in the north. Cheaper, bet- 
ter systems are promised us that will en- 
courage more widespread use. 
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The factor of time has always fascinated 
thinking men. Some modern laboratory ob- 
servations are extended over long periods 
of time. Photographic devices make a mov- 
ing picture of a growing plant, condensing 
days or months into a few seconds. Late in 
1942 a test on metal was concluded in which 
steel had been kept at 842 degrees Fahren- 
heit continuously for more than nine years. 
During the period the creep of the metal 
under tension was observed. Safer boilers 
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result from such work. 


On the other hand flaws in large castings 
can be found in minutes by the use of mil- 
lion volt X-ray units and other new meth- 
ods. Many plants now have such equip- 
ment. Dr. Harold Edgerton and his asso- 
ciates have continued their spearheading of 
highspeed light photography, and now shells 
may be inspected for flaws while they are in 
flight between gun and target. After the 
war, the amateur photographer may take 
colored pictures of hummingbirds at a mil- 
lionth of a second, and from his marvelous 
negatives he may make himself or have 
made for him as many colored paper prints 
as he wishes. The new business in cameras, 
film, paper and services should be interest- 
ing. 


Maps of the Research World 


All chemical compounds must derive from 
the ninety-two elemental constituents 
which all have their proper place in the 
chart. Ten thousand different compounds 
from carbon alone are known reasonably 
well. Thousands more are yet to be known. 
Especially interesting in this field are the 
compounds that are able to hook end on 
end to great lengths, thereby forming what 
are known as long polymers. Nylon is one 
of these long polymers, and others are on 
the way to industrial use. In 1925, five 
plastics were commercial. In 1943, fourteen 
types were listed, and now forty or more 
industries look to plastics and long polymers 
for raw materials or parts. 


Of the other ninety-two elements, silicon 
closely resembles carbon in some respects. 
Together with silica glass fibers new sili- 
cones have made possible a revolution in 
the manufacture of electrical equipment, 
for silica-based insulation constitutes one of 
the greatest advances ever made in electri- 
cal insulation. The weight of electric motors 
can be reduced greatly, and many service 
failures from heat, moisture or overloads 
eliminated. Many industrial ramifications 
may soon follow upon this change. 


Pd) 


T= successful disposal of 
blocks of securities usu- 
ally requires extensive facili- 
ties plus the valuable quality 
of experience. 


We have been closely asso- 
ciated with secondary dis- 
tributions for many years 
and with special offerings 
since their inception. This 
provides us with that invalu- 
able sense of timing and 
“know how” that are of 
definite advantage in dispos- 
ing of blocks of securities of 
all types and sizes. 


Whether you have occa- 
sion now to seek such ser- 
vices for institutions, estates 
or large private investors, or 
expect to require them in the 
future, one of our executives 
specializing in such distribu- 
tions would be glad to un- 
dertake to assist you. Related 
consultations are, of course, 
strictly confidential. 


MERRILL LYNCH, 


PIERCE, FENNER & BEANE 


Underwriters and Distributors of 
Investment Securities 


Brokers in Securities and Commodities 


70 PINE STREET 
NEW YORK 5, N. Y. 


Offices in 87 Cities 


WNOULUNOOSUAQULOOEOSNOQQIQUNNSSUSNUONONSONYOOOUOSOOONUOOLOEOSQOOQOOOEOOS 2800 ENEONSH AOU DSGDOO OOO NEES UGANDA 





UUUUANUUUUAOALAAANA LAUT UEEONAAAUA AOU ATEEAAAOAA NEENAH NAAN NNN AANA AHNH ESAT HUH LETSTAGUOOH OG GATANA OOO NOONOANOOOUUTASOOOOUOOEDSNOOOOOOUSHOOOGSOOQOOOUOUNENNOOOOUUOOUENSOOOOQOOOUUNENGAAQOQOOUUEONONSUOOOUEEEAOUQOUUOENOOGQCULNOOSNOOOLOUOUU EON SUATUOUEAEEEOGOOUOUUUUTGEAOOUUOU UU NEEEN ATO EPAE ECO TEEAA AOU UE 


wv 


156 


Corresponding to the table of chemical 
elements, the physicists have such kasic 
maps as the wave spectrum. Many phenom- 
ena are based on wave motion, as, for ex- 
ample, light. Each length of light wave 
gives a different color ranging through the 
wave spectrum from deep red to violet. 
With the waves at the deep red end, auto- 
mobile companies heat and dry coatings on 
army trucks. With the short waves at the 
outer edge of violet at the other end, the 
range of the microscope was extended. 

The wave spectrum also includes sound 
waves from those of the deepest fog-horn 
to those of the new whistles too high for 
human ears but audible to dogs. It includes 
waves of sound vibrations that when sent 
to the bottom of the ocean bounce back to 
the surface where their journey can be 
timed and the depth of the ocean calculated. 
Russian workers have published papers 
about their use of ultrasonic waves to in- 
spect castings for minute internal flaws. 

Within the same great wave spectrum 
are X-rays and all the waves of radio, from 
long broadcasting waves to the short waves 
of radar. Television, frequency modulation, 
ship and plane guidance are among the in- 
dustrial repercussions to be expected from 
this one active section of the wave spec- 
trum alone. 

Most involved of all branches of research 
is that concerned with living matter. The 
possible areas for exploration and develop- 
ment are beyond count. One recent ad- 
vance here is represented by the antibiotic, 
penicillin, which with other antibiotics may 
measurably reduce death rates. 

Penicillins, or antibiotics generally, are 
drops in a big bucket. When applied biology 
gets into full swing, as did applied chemis- 
try first, and then applied physics, we 
should see many new and significant ad- 
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vances directly affecting human life. Normal 
physical and mental health and ability may 
reach new standards. With the advances 
will come new problems. 


Research and Investment Values 


Bankers are interested in the immediate 
effect of new developments on business. Will 
a new fiber competitive with nylon threaten 
du Pont stock? Will the rise of plastics 
or of light metals threaten steel? Will the 
ownership of a new food-freezing process 
in itself make a company’s securities val- 
vable and safe? The answer is never— 
“Well, hardly ever.” Now, as in the past, 
money is made by management. The most 
spectacular new product or process is worth- 
less without able management, and, in turn, 
is seldom a serious threat to ably managed 
competition, small or large. 


Technica! progress has created a fluid 
state in industry. Investors must now look 
beyond ratios, earnings records, and other 
orthodox investment standards. What pro- 
vision has company management made for 
adaptation to changing conditions? What 
are their relations with schools turning out 
men especially trained in the new knowledge 
and techniques? Companies with good 
growth and earnings records and companies 
with good research departments are so fre- 
quently the same that there may be some 
relationship. Most companies with good re- 
search personnel and management have been 
good long-range investments. If investors 
will assure themselves that management of 
their holdings is in the hands of men com- 
petent to deal with the accomplishments and 
the implications of research and its related 
areas, they may sleep well nights, at least 
as far as the rush of new technical products, 
processes and developments is concerned. 


It was once customary to recognize three 
main functions of management: sales, pro- 
duction, and finance. The prime manage- 
ment functions of growth and adaptation to 
changing conditions were neglected. The im- 
portance and the unity of industrial re- 
search, market research and long-range 
planning of policy, personnel and finance 
are, however, now becoming apparent. A 
new area may crystallize on the standard 
management chart and in function if not in 
name it may resemble a Department of the 
Future of the Business. Progress in this 
direction is being made and may be worthy 
of encouragement. Such a unit in manage- 
ment will assist in coping with the fluid con- 
ditions created by present extensive tech- 
nical advancement. 
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HEN the Committee on Trust In- 

formation in 1942 released the re- 
sults of a nationwide survey of the in- 
come production of trusts administered 
by American trust institutions, it prob- 
ably amazed American trust men as much 
as the public with the disclosure that over 
half of all the trusts administered by 
trust institutions in the United States 
produced an average annual income of 
less than $369. Every state in the Union, 
excepting four, reported that more than 
50% of their existing trusts produced less 
than $1200 per annum. There has been 
no comparative survey of the average 
value of trust accounts, yet there has been 
sufficient sampling to indicate the. per- 
centage-wise average conforms to the low 
income return. 

Only recently have trust men awakened 
to the implications of the declining trend 
in the dollar value of their average ac- 
count. Most leaders in other businesses 
have not only been conscious of the cur- 
rent political, social and economic trend 
toward redistribution of wealth and the 
breaking down of large fortunes, but have 
been rapidly readjusting themselves and 
their enterprises. The trust men of 
America realize they have been a little 
tardy in adapting themselves and their 
organizations to the full impact of this 
evolutionary, and in some respects revo- 
lutionary, change. 

Our banking departments have been 
rapidly adjusting their institutional ser- 
vices to the needs of all people, regardless 
of how modest or small their require- 
ments. They have welcomed and found 
profitable small or long-term loans to 
home owners, commodity purchasers, 
small businesses, and small depositors. 
Some of our great American banks which 
formerly sought and accepted only the 
largest accounts now openly solicit and 
accept the accounts of the most humble 
wage earner. 


EXTENDING TRUST SERVICE 


Description of Small Estates Division and Prospects 


L. H. ROSEBERRY 
Vice President and Manager, Trust Department, Security-First National Bank of Los Angeles 








It is obvious to thinking observers that 
the future of American banks lies in the 
field of broad financial service to the gen- 
eral public rather than solely as lenders 
to large borrowers. The intense and 
growing competition of government lend- 
ing agencies, and the liquidation of cur- 
rent liabilities and secured debts by large 
corporate borrowers, have so narrowed 
the conventional field of large chartered- 
bank lendings that the breadth and na- 
ture of their banking activities have ma- 
terially changed. The era of small busi- 
ness operations in all its phases is here, 
with promise that it will remain for an 
indefinite period. 


While substantial fortunes will doubt- 
less continue to be accumulated through 
the genius, initiative, daring and thrift 
of some persons, the days of the multi- 
millionaire seem to be passing. The phi- 
losophies of governments, worldwide, are 
showing opposition to large fortunes and 
favor, through all their policies and pow- 
er, the spreading of wealth, the increas- 
ing of salaries in the lower brackets, and 
the assurance of care for needy citizens 
through periods of sickness, unemploy- 
ment and old age. 


Preadministered Estates 


There may be differences of opinion 
about defining a “‘small’’ estate (of either 
living or deceased persons) as one be- 
tween $1,000 and $25,000, but they are 
unimportant, for any estate less than 
$25,000 can, according to previous no- 
tions, be properly classified as “small.” 

Large estates are today seeking the 
most skilled guidance to reduce the ter- 
rible shrinkage they face at the death of 
their owners. Most of them are being 
preadministered in some fashion, under 
the tutelage of lawyers, tax experts, ac- 
countants, and others who make a study 
of ways to minimize the severe impact on 
large fortunes of income, death and gift 
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taxes. We have all observed how few of 
these very large estates are probated 
through the courts in recent years. Their 
owners have been systematically distrib- 
uting them during life, through gifts and 
trusts, and are seeking the refuge of 
community foundations and their own 
personal charitable foundations, to obtain 
the tax immunities or reductions which 
are available only through these means. 
Many property owners, large, medium 
and small, are following the same paths 
when open to them. 

While death taxes are not a serious 
problem to estates up to $50,000, and 
sometimes $100,000, the red tape, delay 
and expense of an ordinary probate pro- 
ceeding have been over-emphasized and 
feared by many property owners. As an 
escape they have resorted in large meas- 
ure to the use of living gifts and trusts, 
joint tenancies, and to many types of eva- 
sive and dubious plans to enable imme- 
diate members of the family to obtain 
title and possession of property with a 
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minimum of legal formalities, and prob- 
ably without disclosure to taxing authori- 
ties in some cases. 


Millions By-Passing Probate 


This public aversion to an orderly and 
legal transfer of property at death is not 
wholly without justification in some jur- 
isdictions. Many of our eastern common 
law states permit estates to be admin- 
istered by the executor expeditiously and 
inexpensively and with infrequent resort 
to the courts for help. On the other hand, 
most of the western states have an elabor- 
ate statutory procedure for administering 
estates of decedents, minors and incom- 
petents which we believe could be consid- 
erably shortened and improved. 


In the interest of the public good, stat- 
utory procedures for passing and manag- 
ing property can and should be made less 
expensive, less technical, and substantial- 
ly expedited. The United States Govern- 
ment has created a significant and pos- 
sibly portentious precedent for this in the 
form in which it issues its war bonds. I 
have a reliable estimate that between 
fifty billion and fifty-five billion dollars 
(probably more) of “E”, “F’, and “GQ” 
bonds are now in the hands of between 
sixty million and sixty-five million indi- 
vidual owners. (These figures do not in- 
clude the many millions of war savings 
stamps and other types of government 
securities which have been sold to indi- 
vidual purchasers. ) 


It is stated that a substantial majority 
of the privately-owned war bonds are 
payable to co-owners, joint owners or 
beneficiaries. While this form of owner- 
ship carries no tax advantages, it does 
avoid probate, and in many cases even 
guardianship proceedings. The Govern- 
ment will pay proceeds of such bonds to 
either co-owner during life or to the sur- 
vivor upon the death of one, or to the 
named beneficiary—even a minor—after 
demise of the purchaser. This violates 
no constitutional provision and is im- 
mensely popular with the bond buyers. 
Creditors’ rights in such bonds are sup- 
posed to be protected by devious legal 
procedures, but in the main they are dif- 
ficult to enforce. 
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Streamline for Changed Market 


Through this method approximately 
one-sixth of the total national wealth is 
held in a form that will pass to others 
without probate upon the death of the 
original owners. The advantages of this 
form of ownership of government securi- 
ties has a strong public appeal and could 
easily and legally be extended, by ap- 
propriate legislation, to stocks, bonds, 
notes, lands, and in fact all types of prop- 
erty in private ownership. 


It requires little imagination to see 
how such trends might eventually narrow 
the whole field of estate administration, 
upon which trust companies so substan- 
tially depend.. It behooves us to survey 
our potential trust markets, adapt our 
legal forms and streamline our service 
mechanisms to efficiently and economi- 
cally handle the types of business which 
may remain and the new types which the 
future may reveal. 


All concede that while the dual effect of 
pyramiding income and death taxes is re- 
tarding the accumulation of large for- 
tunes and breaking down and redistribut- 
ing those now existent or which may later 
emerge, there is a definite and rapid in- 
crease in the number of :“small,”” medium- 
sized and fairly large estates—up to and 
even in excess of $500,000. These are the 
groups which we must more vigorously 
go after for our future business; many 
need our services during the owners’ lives 
and more need us when their owners die. 


The complications and perplexities of 
managing property, investing money, 
conforming to laws, regulations and 
rules, making out official returns and re- 
ports, are not too easy for the skilled and 
expert—to the general public they are 
often hopeless confusion. In ever increas- 
ing ways we can serve persons of modest 
means during their lifetime, by piloting 
them through this growing maze and 
helping them preserve and manage their 
small and always precious estates. Es- 
pecially is this true for the young, the 
old, the timid, the inexperienced, and fre- 
quently for persons fully occupied with 
professional careers or with specialized 
businesses. 

Doubtless most estates will, in part at 
least, be probated. While the trend to 
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devise ways, good and bad, to avoid pro- 
bate may grow, I believe such schemes 
will continue to be used by only a minor- 
ity. There will always be an expanding 
field for corporate fiduciary service in the 
probating of small, medium-sized and, 
frequently, larger estates. 


Acquainting the Public 


Since the Security-First National Bank 
of Los Angeles has publicly pioneered in 
the small estates field, I will refer to it as 
a concrete example of what can be done. 

Because of the prevailing difficulty of 
obtaining newspaper advertising space, 
we began our advertising campaign with 
the use of radio. The first announce- 
ment that we would handle estates as 
small as $1,000 was made over a Sunday 
afternoon broadcast. Using the simplest 
of explanations, we thereafter devoted to 
our “small” estates promotion some of 
the commercial periods on the Bank’s 
semi-weekly newscasts and also used 
“spot” announcements. 
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As soon as newspaper space was avail- 
able we started display advertising, (1) 
describing the new service, (2) quoting 
prices, and (3) telling how we work with 
the attorney. This complete pattern has 
been worked into all of our display ad- 
vertising, with variations only in presen- 
tation. We also ran a double-page adver- 
tisement in the Los Angeles Bar Associa- 
tion’s official publication. 

In addition we have used many other 
media, such as customer letters, pamph- 
lets, leaflets and posters. One pamphlet, 
“Why an Attorney should Prepare my 
Will,” has been an effective time-saver 
for our trust advisors in removing the 
frequently encountered customer impres- 
sion that an attorney is not necessary. 
The pamphlet, “Estate Settlement Ser- 
vice,” tells the whole “story” of our ser- 
vice; another is entitled, “The Settlement 
of Small Estates,” and another which has 
been taken in great numbers from our 
literature racks is captioned, “If You 
have $1,000 You have an Estate.” 


Lawyer, Press and Public Approval 


Once our campaign was under way we 
were delighted to receive unexpected help 
from two sources—the editorial pages of 
newspapers and members of the bar. 
Among many commendatory letters and 
verbal messages from lawyers, several 
stated that in “small” estates their fee 
for drawing the will would be commen- 
surately low; that they wished to do their 
part to make our estate service available 
to persons of small means who frequently 
need and want their bank as executor of 
their wills but had turned to some indi- 
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vidual of unknown qualifications in the 
belief that the bank was interested only 
in the larger estates. 

The immediate evidences of general 
public reaction to our Small Estates Divi- 
sion also were highly favorable. We found 
an apparently general misconception that 
banks were interested in handling only 
estates above $100,000. Our announce- 
ment has been followed by a continuously 
increasing number of promising inquiries 
and requests for interviews regarding 
estate matters. 


Policies of Acceptance and 
Attorney Relations 


We located our new division in a prom- 
inent place in the trust department, and 
placed in charge three Trust Advisors 
whose sole duty was to interyiew inquir- 
ers seeking information about our estate 
service and especially what we could .do 
for them and their dependents. As a 
part of the special training for this work, 
these men were instructed not to devote 
more than half an hour to each interview 
when it was indicated the estate would 
not exceed $25,000; that such wills should 
be planned as simply as possible, should 
carry no trusts, should contain simple 
and short dispositive provisions, and our 
bank should be the sole executor. 

We made a special point of telling each 
customer the statutory costs for admin- 
istering his estate, including both the 
attorney’s and the executor’s fees. (This 
information was appreciated and we be- 
lieve influential in “closing business” 
with our customers.) We _ especially 
emphasized our policy of acting only 
where we were needed and could be of 
real service to the persons inheriting the 
estate. We frankly conceded that there 
were many cases where estates could 
probably be handled satisfactorily by re- 
sponsible and experienced individual 
executors, whether members of the im- 
mediate family, relatives or close friends. 

If the customer expressed a desire to 
have a bank administer his estate, we 
would then take the necessary data for 
the will, see that it reached the hands of 
his attorney, and thereafter keep in close 
contact with it until the original or a copy 
was received for filing in our vaults. We 
estimated that our cost for obtaining each 


will would be about one dollar, and that 
we should eventually probate at least one 
out of three. 

At all times we scrupulously respected 
the place of the lawyer in this field, and 
emphasized his value, insisting that the 
customer have his own lawyer draw his 
will. We conformed strictly to the terms 
of our banker-lawyer “treaty.” When 
such wills are probated, the lawyer who 
drew them will, if available, represent us 
in all legal matters and court appear- 
ances. 


Tour for Branch Managers 


As our bank operates 114 branches, 
scattered over the southern half of the 
state, with over 700,000 depositors, an es- 
sential part of our plan was to fully in- 
form all branch managers and their staffs 
about our new Small Estates Division, 
acquaint them with the ascending cost of 
probating various sized estates, and the 
principal advantages in having our bank 
administer them. We adopted a plan of 
escorting three to five branch managers 
through our trust department for a 
week’s observation and study of forms, 
methods and techniques for handling es- 
tates and trusts, our charges, and the 
value of our services to customers. This 
condensed training course has proven 
most successful in developing productive 
leads to all types of personal trust busi- 
ness. 

During the remainder of last year all 
our advertising and promotional work 
was devoted to the subject of “small es- 
tates.” As a publicity appeal and new 
business -getter our new Small Estates 
Division has proven to be “tops.” Strange 
to say, we did not unearth and procure 
an unusual number of “small” estates. 
On the contrary we did obtain will ap- 
pointments covering the largest volume 
of medium sized, good sized and large es- 
tates in any comparable length of time 
during the more than forty years we 
have been in the trust business. In this 
avalanche of new wills, the smallest was 
one thousand dollars and the largest in 
excess of five million dollars. 


Results from Single Explanations 


In the first nine months after the orig- 
inal announcement of our new Small Es- 
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tates Division on April 1, 1944, we filed 
1,014 new wills, covering estates esti- 
mated by the testators at $47,168,000 (an 
average of 112 wills per month and of 
$46,500 per will). Our average monthly 
production for the preceding three 
months of 1944 was only 49 wills which 
averaged $32,500 per will. Will produc- 
tion for each of the five years preceding 
1944 averaged from 38 to 53 wills a 
month. By actual count we found that 
only 3% in number of the new wills filed 
during this time covered estates under 
$5,000; none were estimated under 
$1,000; and only 5 one-thousand-dollar 
wills were filed. 

We attribute an important part of the 
initial success of our venture to our 
statement of the cost of our service and 
its appropriateness to individual needs. 
We used simple and repetitious language, 
devoid of technical terms. We empha- 
sized the two cardinal principles which 
guide all our trust relationships: first, to 
handle well all property entrusted to our 
care—quality service; second, to deal 
sympathetically and  understandingly 
with all our beneficiaries—human service. 

In all our literature, but especially in 
our conferences and discussions with in- 
quirers, we went to great pains to take 
the mystery out of the trust business by 
explaining that our service is merely the 
management of property and investment 
of money for anyone who wanted such 
help. We created the understanding that 
our bank did this as a business, to relieve 
such people of the inescapable work and 
responsibilities inherent in modern prop- 
erty ownership and management; that to 
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istration of estates and trusts and estate 
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possibilities of a mutually profitable connec- 
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perform this service we had built up a 
specialized organization operated by 
skilled tax men, investment men, book- 
keepers, and other technicians, to give 
the property entrusted to us the highest 
quality of service plus exact accounting 
and full financial responsibility for our 
acts—and at a reasonable cost which they 
fully understood and were willing to pay. 


Streamlined Administration 


Although we have not as yet been ap- 
pointed under any unusual number of 
wills covering “small” estates, we must 
anticipate this possibility as we continue 
to intensively cultivate this field. Ac- 
cordingly we set about to prepare our ad- 
ministrative machinery to take on an in- 
creased volume of such estates. Four of 
our experienced trust officers made a 
complete study of the subject with a view 
of setting up a separate, simplified and 
streamlined division for handling only 
“small” estates in the event and at the 
time they exceed one hundred in continu- 
ous administration. 


These men estimated that one trained 
trust officer, assisted by a competent sec- 
retary, could handle each year approxi- 
mately 150 estates under $25,000 each. 
Assuming that such estates would aver- 
age $10,000 in size, it was estimated that 
this one officer could earn in statutory 
fees in excess of $50,000 a year. To 
speed up their settlement, cut down their 
administrative cost to us, and expedite 
distribution to the devisees and the clos- 
ing of the probate, it was recommended 
that the officer in charge be given broad 
discretion in the use of our specialized 
service divisions, such as our tax division, 
our investment division, etc. 


Some of the economies which our group 
believed were of practical attainment in 
such a streamlined small estates admin- 
istrative division were: 


1. Eliminate any real estate or secur- 
ity supervision except where special 
investigations are called for, 

2. Deliver or sell tangible personal 
property as soon as possible after 
appointment, 

3. Simplify distribution procedure by 
providing form letters for the mail- 

ing of assets to the distributees, 
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. Have distribution handled directly 
by the administrative officer or his 
secretary, except where more de- 
tailed attention might suggest the 
use of the regular distribution divi- 
sion, 

5. Make no extra copies of inventories, 
wills and documents except when 
specifically requested for specific 
purposes, 


6. Require the attorney for the estate 
to assume many of the services 
which we now perform in our ser- 
vice divisions, such as securing tax 
releases, preparing inheritance tax 
affidavits, drawing deeds, assign- 
ments, etc., 


7. Set up a tickler system to expedite 
each phase of the work with no un- 
usual delays which postpone closing 
of the estate. 


The above recommended procedure, 
while well thought out, is as yet untried 
and subject to modifications as time and 
experience show are desirable to reduce 
administrative costs without impairing 
either the quality of service to the assets, 
or our highly important relationships 
with the recipients. 


In California a statute prescribes the 
ordinary probate fees for both the execu- 
tor and the attorney. All our cost an- 
alyses and administrative procedures 
must conform to this. Although fees are 
subject to court allowance in some states 
it would appear to be possible in all states 
for such fees to be written into the will 
and that such a provision would take pre- 
cedence over any applicable statute or 
court order. Whenever such fees are 
found to be too low or otherwise inappro- 
priate to properly synchronize with good 
administration of these “small’” estates, 
it is suggested that ordinary executor’s 
and possibly the attorney’s fees should be 
specifically set out in the will. 


Common Fund Essential 


Probating covers only one half of the 
broad subject of “Extending our Ser- 
vice.” We should at once prepare our- 
selves to administer “small” living trusts 
as well. It is doubtful whether the small 
living trust can be handled or invested 


either profitably to the trust company or 
satisfactorily to the customer without 
the use of the common trust fund. Un- 
fortunately my own state is among the 
laggards in this field of legislation, but 
it is bound to come as a necessary adjunct 
to the development and efficient handling 
of small trust accounts. 

We will then have a complete trust ser- 
vice available to all persons whether their 
estates be large or small, and whenever 
they need or are seeking a “quality” fidu- 
ciary service obtainable only from the 
publicly supervised, experienced and re- 
sponsible American corporate trustee. If 
we fail to supply this wanted and needed 
service, it will be an implied invitation to 
the Government to take one more step 
into the lives of its citizens and supply it 
through some such agency as a public 
trustee or through the enlargement of 
powers of existing public administrators 
and coroners, whose activities are now 
largely confined by statute to handling 
certain intestacies, or where heirs are 
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scattered, or the property escheats to the 
state. ; 

Here is a great opportunity for the 
trust institutions of America to enter a 
field of extending and apparently limit- 
less bounds, with fair profit to themselves 
and a much needed and at times indis- 
pensable service to all the people of our 
country, the poor, the middle class and 
the rich, alike. To do this successfully 
we must be imbued with a spirit of great- 
er public service, possess a clearer vision 
of our future potentialities, have con- 
structive initiative and imagination, and 
even display a modicum of daring. 


Chase National Bank of New York has 
been chosen trustee of the retirement sys- 
tem established by R. H. Macy & Co. and 
affiliates. The plan, non-contributory, cov- 
ers employees between the ages of 30 and 
65 with three years of service. In addition 
to pension benefits, the plan provides for 
profit participation by employees earning 
in excess of $3,000 annually. 


EMPLOYEE PENSION PLANS 


Trust officers who anticipate their customers’ interest in Employee Pension and Profit Sharing Plans will wish 
to obtain a copy of this “Basic Chart”’ which shows, completely and concisely: 


1. The major plan provisions. 


2. Methods of operation. 


3. Advantages and disadvantages of each. 


The correlated facts which have been incorporated in this chart represent a summary of the knowledge we 
have gained as advisers in this field — and will be mailed to you promptly upon request. 


WICKENDEN AND ASSOCIATES 


(A Partnership) 


Employee Benefit Programs—Pension, Bonus and Profit Sharing Plans 


295 Madison Avenue, New York 


Washington 
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PITTSBURGH ESTABLISHES 
COMMUNITY TRUST 


STABLISHMENT of The Pittsburgh 
Foundation, through which philan- 
thropic bequests and trusts.may serve the 
ever-changing charitable needs in Allegheny 
county, is announced by the Union Trust 
Company of Pittsburgh. 

This community trust will be governed by 
representative Pittsburghers, along lines 
similar to those in more than 60 other cities. 

The distribution committee of seven in- 
cludes one appointed by the senior judge of 
the U.S. District Court, one by the president 
judge of the Orphans’ Court, one by the 
mayor, one by the president of the Alle- 
gheny County Bar Association, and three 
elected by representatives of participating 
trust companies. 

Clarence Stanley, president of Union 
Trust Compay, emphasized that .the end of 
the war, with veterans returning home and 
with others returning after long absence 
to normal peacetime occupations, may usher 
in a host of essential needs that could not 
possibly have been foreseen a few years 
back for which the Foundation is ideally 
suited to serve under bequests which may 
be disbursed entirely at the discretion of 
the distribution committee, as well as those 
which may be designated for a specific pur- 
pose. 

Among the creative undertakings which 
have distinguished the record of community 
trust service in other cities, he cited the 
criminal justice survey made by the Cleve- 
land Foundation some 20 years ago, a pion- 
eer project considered to have marked a 
turning point in the tide of inefficiency, cor- 
ruption and cynicism that prevailed among 
law enforcement agencies in that city. 
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The history of bequests for educational, 
charitable and other benevolent purposes, 
Mr. Stanley added, “has shown that in 
many cases agencies have diminishing 
value and sometimes become entirely obso- 
lete or no longer serve the purpose for 
which originally intended. In such instances 
experience has shown that a change in the 
original designation would have been great- 
ly in the interest of the general welfare. 
The distribution committees of the various 
foundations are necessarily charged with 
the duty of carrying out specific bequests 
until it is quite apparent that a good pur- 
pose is no longer served by so doing. In 
the case of The Pittsburgh Foundation, the 
committee, by a five-sevenths vote, may 
change the original designation. 


“The passage of time, the progress of 
civilization and the increasing concern of 
the State or governmental authorities in 
matters affecting public welfare are con- 
stantly rendering trusts created for specific 
objects superfluous. Literal compliance with 
their terms, it has grown clear through the 
years, has become unwise, impractical or 
even impossible. Yet courts have a natural 
reluctance to ignore these limitations, which 
are evidence of the ‘dead hand’ trying to 
shape the future. 


“Never in the history of modern times 
has the welfare of mankind more urgently 
demanded the encouragement and promotion 
of gifts for educational, charitable or benev- 
olent uses. But these gifts must be geared 
to a plan which can meet shifting needs, 
give opportunity alike to those with wealth 
and those of moderate means, assure abso- 
lute impartiality in judging the needs of the 
times, and safeguard the principal of such 
gifts.” 
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AN UNEXPECTED RESULT 
OF OUR TAX LAWS 


MAYO A. SHATTUCK 
Haussermann, Davison & Shattuck, Boston 


F you discuss the merits of the game 

of chess with a person who loves that 
ancient pastime, you will not fail to be 
reminded, before you are through, of its 
unique virtue: that it is wise to look be- 
fore you leap. You find it necessary, if 
you hope to gain your share of victor- 
ies, to restrain your immediate appetite 
for the capture of one of your opponent’s 
effectives lest you unexpectedly forfeit a 
whole platoon of your own. That char- 
acteristic is to be found in other, perhaps 
in all, activities of life. It is true in all 
forms of competitive strife, whether on 
the playing field, the game room or at the 
banking quarters of the First National 
Bank. It is true of the surgeon when he 
prepares to excise an offending part; of 
the lawyer when he drafts a document or 
advises a divorce; of the trust man when 
he prepares or approves an estate plan. 
It ought to be remembered by Congress 
when it enacts legislation; it must be re- 
membered by any careful-minded judge. 


There are not many first-rate chess 
players. The reason is plain. It is com- 
paratively easy to remember that every 
preemptive bid for improved position may 
bring an unexpected lunge or riposte 
from your opponent. It is not always so 
easy, however, when we are impelled by 
the stress of action or by the force of a 
momentary impulse, to deduce with ac- 
curacy what can happen, let alone what 
is likely to happen, by way of replication 
to our own moves. The very process of 
deduction is faulty. There is always the 
possibility that we may fail to take into 
account some element of which we never 
had knowledge. 


To reduce these lofty observations to 
your workaday field and mine, I should 
like to speak about one unexpected as- 
pect of the operation of our Federal in- 
come and estate tax laws, and of the pres- 
ent furore in the field of estate planning. 


Sound Logic But Faulty Deduction 


Careful lawyers have been ensnared by 
their common-law training into a misap- 
prehension of the likely result of certain 
tax maneuvers. The lawyer, in approach- 
ing a revocable trust for example, is like- 
ly to regard that device as something fin- 
ished and done at law, albeit subject to 
being undone at the wish of the grantor. 
Thus, from the lawyer’s viewpoint, the 
trustee is vested, in a revocable trust, 
with the legal title. The beneficiary is 
vested with the beneficial interest, often 
an equitable fee. While the whole trans- * 
action is subject to divestiture in the way 
in which the instrument provides, there 
is nothing novel at law in that respect 
and it comes as a shock to the trained 
legal mind to learn that the income from 
such a device is to be taxed to the person 
who does not in fact receive it. No good 
lawyer, carefully following his profes- 
sional training, would ever arrive at such 
a deduction. It required a decision of the 
Supreme Court of the United States as — 
late as 1930 to demonstrate to lawyers 
that the man in the street had been more 
nearly correct than the lawyer in his view 
of a transaction like that. For the man 
in the street, and the tax man after him, 
had found it perfectly easy to say that a 
transaction of that sort, with a string of 
that sort attached, simply amounted to 
nothing and accomplished nothing in the 
saving of taxes. The man in the street 
had concluded that property so trans- 
ferred continued to belong to the grantor. 
He therefore found it easy to believe that 
it was his, not only for purposes of in- 
come taxation, but also for purposes of 
estate taxation. 

The lawyers who, before 1930, had ad- 
vised their clients that a revocable trust 
might save taxes had, in other words, 
been guilty of sound logical, but faulty 
practical, deduction. They said to them- 
selves that since the legal titles and the 
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full equitable interests were both vested 
in someone else, and since the income was 
in fact being received by someone else, 
there just could not be an income tax to 
the grantor. That, of course, was where 
they made their mistake. 


Similarly you may remember not very 
long ago certain cases which involved in- 
struments known as “reciprocal trusts.” 
“A” would transfer to “B” the equitable 
interests in property and thus get it out 
of “A’s” estate. At the same time “B” 
would transfer to “A” the equitable inter- 
est in the same amount of property, thus 
getting it out of “B’s” estate. An exact 
counter matching device but two distinct 
and completed trusts. Each, if considered 
on its own and according to its own separ- 
ate virtues, would necessarily result in a 
decrease in taxation imposed upon the 
grantor. Now any lawyer would have 
said that to treat one of those trusts as 
though it had been created by the person 
who did not in effect create it would be a 
monstrosity in the law. Such a result in 
theory would be intolerable. But the man 
on the street had no difficulty with that 
sort of contortion; he simply said, 
“Shucks, each of those fellows has done 
the same thing that he would have done 
if he had created a trust for his own 
benefit. Why not treat it as though exact- 
ly that had happened ?” 


Thus, in the chess game of estate plan- 
ning, lawyers have had to learn that if 
they make a move which their law train- 
ing tells them is likely to produce counter 
results A, B, or C, they must at least be 
prepared for new and unusual counter re- 
sults, X, Y, or Z. And X, Y, or Z may 
well be a result which their training as 
lawyers would never lead them to expect. 


Mutual Wills 


I am going to talk about a counter re- 
sult which lawyers ought to expect be- 
cause it lies in the field of the law itself. 
Yet a good lawyer might easily fail to 
anticipate this counter result because it 
lies in an area of the law which is full 
of uncertainty. It is not encountered in 
practice, I think, as much as some other 
better-defined anticipated legal results. 
Yet it is of the greatest importance. 
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To see the picture clearly, I shall set 
the figures on the stage. Our chief actor 
is the owner of a brick factory who, hav- 
ing started from scratch with his bonny 
wife, and having raised three daughters 
and educated them, and delivered them 
safely at the altar into the hands of three 
bridegrooms, has now settled down to be 
a grandfather with a great deal more of 
this world’s goods than he would ever 
have hoped to be the case. When, not so 
long ago, it was pointed out that his in- 
come tax was devouring most of his earn- 
ings and that if he were to be taken from 
this world without much warning his es- 
tate would be slaughtered by estate and 
inheritance taxes, he decided to “even off 
accounts,” as his trust man and his law- 
yer described it, by making substantial 
transfers to his wife. The importance 
of the matter had been aggravated by the 
fact that his modest brick works, which 
he had supposed might be worth $250,000, 
was suddenly sold to a big national com- 
bine for $2,000,000. After the tax on gains 
and the gift taxes were paid, the brick- 
maker had a million dollars, the “little 
woman” had a million dollars and every- 
thing was neatly divided “even Stephen,” 
with income to each correspondingly less 
and the estate tax of each corresponding- 
ly lower. Besides that a decent arrange- 
ment for the future had been made. The 
lawyer and the banker had said, “If each 
of you leaves all that he has to the other 
one in trust for life, with full right in the 
trustees to use, apply and expend not only 
the income but also the principal on the 
survivor, and if it is then provided that 
whatever is left, when both of you are 
gone, is to be given in accordance with an 
agreed plan; a little bit to the church, a 
little bit to the town, a little bit to the 
few surviving older members of the two 
families and all of the rest to the three 
daughters, what difference will it make 
to either of you whose property it is. 
What you both have will still, in sub- 
stance, be yours and what you both have 
left over will go to the ones to whom you 
want it to go. And the best thing about 
it is that taxes will be less all the way 
along the line. Multiple estate tax bur- 
dens will have been avoided. Indeed 


there need not be another estate tax, even 
The 


on the death of the daughters. 
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scheme is entirely sound, and entirely 
proper, since gift taxes have actually 
been paid.” 


Such a plan was adopted, mutual wills 
were drawn and we may now assume that 
his estate has been administered in ac- 
cordance with the plan, and that his mil- 
lion dollars is being held in trust for his 
surviving wife. 


The Aftermath 


Now we follow the career of the widow. 
In the first place she has the misfortune 
to fall into a quarrel with her eldest 
daughter. The eldest daughter has been 
entirely wrong in her viewpoint, the 
trouble being that she is completely self- 
ish. On the other hand the youngest 
daughter has run into a lot of trouble, is 
not well, and yet has been a brick about 
it. The second important development is 
that the mother, after five years of lone- 
liness, has remarried and has chosen a 
spouse who is the only man that her de- 
ceased husband had felt he would be glad 
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to have her marry if anything should ever 
happen to him. A further and more 
minor trouble is that the widow has be- 
come intensely interested in the Y.W.C.A. 
and has changed her church from the 
Congregational Church to the Presbyter- 
ian. 

Six years after her husband’s death, 
therefore, the widow asks a lawyer to pre- 
pare a new will for her. In that new 
will, she makes a generous provision for 
the Presbyterian Church, a somewhat 
more generous provision for the Y. W. 
C. A., a life tenancy for her new husband 
and, instead of treating the three girls 
alike as to the balance, she gives a larger 
share in a protective trust to her young- 
est daughter, and a somewhat smaller 
share to her eldest daughter. Having ar- 
ranged her affairs, she passes away. 

Your bank is named executor under 
this will. You are somewhat surprised 
when the eldest daughter appears with 
her attorney who makes the following 
speech: “I don’t intend to attack this will. 
I have no doubt that the widow had full 
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testamentary capacity. I do say, how- 
ever, that the property which she re- 
ceived by way of gift from her husband 
when the brickyard was sold, together 
with all that she then owned, was charged 
with a binding agreement that she and 
her husband would make identical or mu- 
tual or reciprocal wills for the benefit of 
each other and for the benefit thereafter 
of agreed remaindermen including my 
client, and that she had no power after 
the death of her husband, and especially 
after her lifetime enjoyment of the bene- 
fits of the trust under his will, to change 
her mutual will in any way, or to dispose 
of her estate in any manner other than in 
accordance with the plan.” 


What Defense? 


Is there anything to that argument as 
a matter of law? What defenses might be 
used in warding off such a claim? The 


first defense is that there just was not 
any agreement—there may have been an 
understanding of some sort but whatever 
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the plan was it is not sufficiently digni- 
fied to be placed in the contract area. 
Yet you are somewhat disturbed when an 
interview with the man who drew the two 
companion wills makes it plain that the 
husband and wife really did work out a 
joint plan of distribution of their two es- 
tates. Knowing that the question whether 
there was or was not an agreement may 
depend in part upon the relationship be- 
tween the parties, their conversations, 
even their conduct in some respects, you 
begin to wonder whether there is not 
something to what the lawyer has said. 


Second, in certain jurisdictions and 
under certain types of circumstances, 
third party beneficiaries have not the 
right to enforce a contract for their bene- 
fit when they have given no consideration 
for the promises made for their benefit. 
If that is true, there is indeed a weakness 
in the claim of the eldest daughter. But 
unfortunately it isn’t always true and 
there are a number of jurisdictions where 
it is never true. 





Third, the statute of frauds requires 
an agreement to make a will to be in writ- 
ing. This defense may be fatal to this 
fantastic claim since certainly there is no 
written agreement, unless the execution, 
on the same day, of identical or mutual 
or reciprocal wills may be taken to con- 
stitute such a writing. - But once again 
that is not always the law and there are 
other things to say about that defense, 
as we shall see in a moment. 


And so you are back again with these 
doubts. If the husband has transferred 
property to the wife on a general under- 
standing of this sort, is it possible that 
she can have tied herself up so that she 
is deprived of her right to do with her 
estate what she wants to do with it, either 
during her life or upon her death after 
the death of her husband? Is it possible 
that any considerable number of these 
transfers, which are every day being 
made from husband to wife and vice 
versa, for the purpose of “levelling off” 
and decreasing the burden of taxes, have 
attached to them some restriction in 
equity as to their free and untrammelled 
use? Are there great cases in the mak- 
ing which will suddenly rear their ugly 








heads above some of these carefully exe- 
cuted estate tax plans? 


Doctrine of Constructive Trust 


An inspection of the law cases may 
open a whole new picture. There is a 
line of cases illustrating the doctrine of 
mutual wills. That doctrine states that 
“where an agreement is entered into by 
two persons, and especially by husband 
and wife, to make mutual and reciprocal 
wills disposing of their separate estates 
pursuant to their mutual agreement, and 
where mutual and reciprocal wills are 
made in accordance with that agreement 
and where, after the death of one of the 
agreeing parties, the other takes under 
the will and accepts the benefits of the 
said agreement, equity will enforce the 
specific performance of the said oral 
agreement and prevent the perpetration 
of fraud which would result from a 
breach of the agreement on the part of 
the one accepting the benefits thereof.’”’! 


This doctrine is widespread throughout 
the United States and in England. In- 
deed I have found no case in the United 
States where this theory of law has been 
disapproved. There are a number of 
cases where the court has been unable to 
find the existence of an agreement and 
thus the case has collapsed, but if the 
court finds an agreement then the doc- 
trine is imposed. 


This doctrine is a specialized applica- 
tion of the equitable theory of construc- 
tive trusts. A constructive trust is one 
of those misnomers which occasionally 
occur in the law and which may be ex- 
pected to occur whenever the word “con- 
structive” appears before another word 
which has a fixed meaning in law. A con- 
structive trust is not a trust at all; it is 
an equitable remedy applied by the chan- 
cery court to a set of circumstances 
which, if uncorrected, would bring about 
an unjust enrichment. It is only natural 
that the chancellor or equity judge should 


1. Doyle v. Fischer, 183 Wise. 599 (1924) anno- 


tated in A.L.R. 733 for cases from other juris- 
dictions in accord. See Campbell v. Dunkel- 
berger, 172 Iowa 385 (1915); Smith v. Thomp- 
son, 250 Mich. 302 (1930); Taylor v. Wait, 


140 Ore. 680 (1932); Stevens v. Myers, 91 
Ore. 114 (1919); Allen v. Ross, 199 Wisc. 162 
(1915). 
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use the remedy which has become most 
familiar to him and which is logically 
most applicable. He therefore treats the 
wrongdoer as he would treat a trustee. 
He compels him, as a trustee is compelled, 
to hold the property which he has un- 
justly acquired for the benefit of the per- 
son to whom, in good conscience, it be- 
longs. 

The theory, then, of these mutual will 
cases is not that the surviving widow is 
in any way incapacitated from making a 
will but that the agreement, as contrasted 
with the mutual will, is irrevocable, and 
that the Equity Court will give specific? 
performance to the undertaking entered 
into by the wife. 


As suggested above, it can be argued 
that the statute of frauds and the statute 


2. The will of the survivor, even though changed, | 


may be passed to probate. Rolls’ Estate, 193 
Calif. 594; In re Hawes Estate, 196 N. Y. 
Supp. 255; McGwire v. McGuire, 74 Ky. 
(1942). The remedy is not in probate. Wil- 


liams v. Williams, 123 Va. 643 (1918). 
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of wills are both violated by the enforce- 
ment of this sort of oral agreement. This 
argument has proven effective before cer- 
tain courts. But the answer given by a 
good many courts runs to the effect that 
the Court of Equity will not allow these 
statutes which were enacted in order to 
prevent fraud to be used as a means of 
perpetrating frau. 


Some text writers have gone far 
enough to suggest that even in the ab- 
sence of a contract between the parties, 
the survivor will be estopped to make a 
different disposition of her estate if she 
has in fact accepted the benefits of the 
deceased husband’s estate.* That sug- 
gestion, however, is not generally the law. 
The usual requirement is that the remedy 
will not be given unless there is a con- 
tract demonstrated by clear convincing 
proof. 


Proof Necessary 


What will the law regard as clear con- 
vincing proof of this sort of agreement? 
There is the rub! If our brickmaker and 
his wife have made wills which, in effect, 
are identical and have signed them at the 
same place, under the supervision of the 
same lawyer, at the same time, and wit- 
nessed by the same persons—will those 
facts in and of themselves be sufficient? 
There are a good many cases which have 
stated that those facts are not in and of 
themselves conclusive of the existence of 
the contract.* 


3. Alexander on Wills, Vol. 1, pp. 96-105. 

4. Clements v. Jones, 166 Ga. 738; Blaine v. 
Richardson, N. Y. Supp. 612; Taylor v. Waitt, 
140 Ore. 680 (1932). 
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But I suppose that the wills may be 
drawn in a manner which do by them- 
selves demonstrate the existence of a 
contract, or at least of an agreed plan. 
Thus the wills may refer to one another. 
In Doyle v. Fischer,® the opinion pointed 
out that courts have frequently held that 
a pre-existing contract to make mutual 
and reciprocal wills may be conclusively 
presumed from the provisions of the wills 
themselves, (especially if they be joint), 
in the light of circumstances existing at 
the time the wills were executed. 


[At this point, Mr. Shattuck discussed 
the facts in Stevens v. Myers, cited in 
footnote 1, which contains a comprehen- 
sive collection of authorities on this sub- 
ject. There was no evidence, other than 
the wills themselves, of any writing tend- 
ing to show any contract by the husband 
and wife. The attorney who drew the 
reciprocal wills gave oral testimony con- 
cerning the occasion of execution of the 
wills; that the husband said that his wife 
had helped him make his money and that 
he wanted to give everything he had to 
her and that she felt the same way. 
There was also testimony that they each 
wanted the property to go to their chil- 
dren (with whom they were on very good 
terms) but only after the death of the 
survivor of the husband and wife. There 
was evidence that the property which 
was left by the wife to the husband had 
increased markedly in-value between the 
date of her death and the date of the 
husband’s death. The court spelled out 
an agreement upon which to base equit- 
able relief to a daughter who had been 
“discriminated”’ against by the survivor’s 
will, stating: “This does not conflict with 
the right of any individual to dispose of 
his own property, by will or otherwise, in 
his own discretion; but we do hold that 
where, for a good consideration, two per- 
sons enter into an agreement to execute 
mutual wills, and do execute such wills 
pursuant to such agreement, and one of 
them dies while both of such wills are in 
force and effect, the survivor probating 
the will of the deceased and accepting 
property under it, and where the agree- 
ment is valid and reasonable, and such 
facts are established by competent evi- 
dence, a court of equity will then en- 
force the specific performance of such 
agreement on behalf of a third person, 


5. Supra, note 1. 





who is a beneficiary under such mutual 
wills.”’] 


How Far Will Doctrine Be Extended? 


There are all sorts of fancy designs 
and variations which can be embroidered 
on the central question which I have 
placed before you. Could it be argued, 
for example, that the only property which 
ought to be affected by this constructive 
trust is the property which the wife has 
received from the husband? Should her 
own individual property, that which she 
inherited, for example, from her deceased 
aunt, be exempted from equitable obliga- 
tion? What ought to happen to the earn- 
ings and profits which she has received 
on property transferred to her by her 
husband, if by intelligence and industry 
or by the intuition for which widows are 
famous, or a combination of these factors, 
our surviving widow had succeeded in 
multiplying the property which her hus- 
band transferred to her by ten times its 
original value? Should her estate be 
compelled, under all circumstances, to ac- 
count for all of what she has when she 
dies to the agreed beneficiaries? 


Is there any degree of tolerance which 
the law will give her with regard to the 
use of what has been transferred to her? 
Suppose, for example, that in order to de- 
crease income taxes, a husband transfers 
to his wife $100,000 of securities in 1945 
and that she promptly gives away, 
against his objection, $50,000 of those 
securities to a favorite male friend of 
hers. Can the husband stop her? If it 
is not proper for her to make a transfer 
of that kind, would it be proper for her 
to make a transfer of $1,000 to her favor- 
ite charity? 


I can’t answer all or very many of 
these questions, but I think I may have 
succeeded in bringing to your attention 
one aspect of these transfers, particular- 
ly where made between husband and wife, 
and more particularly where artificially 
produced for tax purposes, which, up to 
now, had not seemed of great signifi- 
cance. Yet we see them all around us. 
And we must be prepared for the conse- 
quences. That is why I recommended 
chess! 
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NEGLECTED EXEMPTIONS IN CON- 
NECTION WITH ESTATE PLANNING 


(Insurance Research and Review Service, 123 W. 
North St., Indianapolis 4)—64-page study—$1.80 ; 
quantity prices available. 


A digest of 186 legitimate exemptions 
available in connection with the distribution 
of property through wills, trusts, gifts, and 
life insurance, this study, by Franklin W. 
Ganse, C.L.U. and member of the Illinois 
Bar, contains a multitude of practical sug- 
gestions together with case examples for 
effecting savings as high as $30,000 on a 
half-million estate and is intended as a 
work-book rather than a theoretical text- 
book. 


A simple yet effective classification sys- 
tem guides the user of the study to any 
type of exemption quickly, and the case 
examples show how to work out the figures 
for various types of estates step-by-step. 
“T am appalled,” the author says in his fore- 
word, “at the millions of dollars in taxés 
paid uselessly because legitimate tax em- 
emptions are not employed,” and goes on 
to classify the often-neglected exemptions 
under exemptions in connection with wills, 
trusts, life insurance, annuities, probating, 
business interests, gifts, and other subjects. 


The author, of Ganse-King Estate Service, 
Boston, has made a lifetime study of estate 
planning and is considered the country’s 
foremost “exemption” authority. 


ee) 


J. P. Morgan & Co., Inc., has been selected 
as trustee of the pension plan recently es- 
tablished by Radio Corporation of America 
and its subsidiaries. Employees who have 
reached the age of 25 and have three years 
of service are eligible. 
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A REPORT TO THE PUBLIC BY 


JOHNS-MANVILLE 


Highlights of 1944—third year of wartime operations 


HE public has a vital interest in know- 
ing how well industry is doing its job 
in these critical war days. 


Is industry continuing to carry its great 
share in the fight for victory? ... What 
financial provision is being made for jobs 
in the future? . . . How much is paid to 
Government in taxes? . . . How much to 
employees? . . . To stockholders? . . . Is 
anything left for future needs? 


An authoritative source of facts concern- 
ing these and other questions is provided 
by annual reports of the thousands of com- 
panies which constitute American business. 


Because we believe the people want such 
information, Johns-Manville—as a _ typical 
American company—is again reporting not 
only to its stockholders and employees, 
but also to the public. 


We publish below highlights of our an- 
nual statement as a report on the progress 


* For the third successive year, wartime produc- 


tion as measured by sales exceeded $100 mil- 
lion. This compares with $62 million in our 
peak year of peacetime production. 


* Earnings after taxes were 5 2/5 cents per dol- 


lar of total income. 


Wages and salaries were 38 1/5 cents per dol- 
lar of total income. 


* Planning committees continued to analyze 


basic operations of the business and to pro- 
ject new plans and activities which will assure 
maximum war efficiency as well as new and 
improved operating methods and products for 
the years ahead. 


The Fund for Deferred Expenditure was in- 
creased to $14,022,499. It will supply part of 
the capital necessary for post-war expansion, 
and help provide jobs for our men and women 
now in the armed forces when they return. 


Taxes were 91/5 cents per dollar of total in- 
come. They were equivalent to $10.93 per share 
of common stock, or $714.55 per employee. 

1944 production was accomplished in the face 
of severe manpower shortages. There were 
13,000 employees at the end of 1944, compared 
with 14,100 at the end of 1943—a loss of 1,100. 


Continued excellence of war production was 
attested to by additional awards of the Army- 
Navy ‘“‘E”’ at two factories and at the Kansas 
Ordnance Plant, a Government-owned bomb- 
and shell-loading plant built and operated by 
Johns-Manville. 

At the end of the year 4,518 J-M men and 
women had entered the armed services of the 
United Nations. Sixty-one had lost their lives 
on active duty. 


we have made in 1944. 


As we enter the fourth year of wartime 
Total Income $101 million é : 
operations, we renew our pledge to let no 


For all costs (except those 


aa consideration swerve us from the task of 
shown below) 48 million 


working for victory to the full extent of 


To employees for salaries Johns-Manville’s ability to produce. 


and wages 39 million 
To government for taxes 9 million 
To stockholders in dividends 2 million 


Leaving in the business 3 million 


pk 


President, Johns-Manville Corporation 


These are a few of the products coming off the Johns-Manville production lines: 
Insulations for ships, steel mills, synthetic rubber plants and other vital war industries; 
packings, gaskets, brake linings for war machines; building products for war construction; 
Celite products for camouflage paints; asbestos fibre; bombs and shells. 


Those desiring more complete information should refer to a booklet containing 
the formal Annual Report to Stockholders which we will be glad to furnish on 
request. Address, Johns-Manville, 22 East 40th Street, New York 16, N. Y. 





TRUSTS FOR BUSINESS INTERESTS 


Protection and Risks in Running a Business 


THOMAS H. BEACOM. JR. 
Vice President, The First National Bank of Chicago 


LL business is recognized as a ven- 
ture, a speculation. Life itself is a 
sequence of risks. When death inter- 
venes, property risks are transferre¢, not 
ended. A decedent’s business venture be- 
comes an adventure in business for those 
who inherit the payroll responsibilities. 
There still are no pockets in shrouds. 
Knowing this, still too many “travelers” 
to the “undiscovered country” set out up- 
on the last journey saying: 


“Blow, Wind! Come, Wrack! 
At least we’ll die with harness on our 
back.” 


By means of insurance, men can pro- 
tect themselves against many hazards, 
such as fire, theft, and personal injury. 
These and scores of other dangers can be 
discounted at the cost of a modest pre- 
mium. Perfect safety, however, cannot 
be bought; absolute security cannot be 
secured. Insolvency is an ever present 
risk. Wealth is subject to many unpre- 
dictable and some uncontrollable adverse 
influences. 


To minimize the danger of things un- 
foreseen and unforeseeable, a man may 
elect to take a partner. He cannot hope 
to alter the nature of the risk since the 
threat of failure cannot be eliminated, 
but he can and does hope to affect the 
degree of risk. He thinks of halving his 
losses; instead a partner risks doubling 
them. Or a group of men may organize 
a corporation, in which event the liabili- 
ties are spread; so, too, are gains. Red 
ink is as impartial as black. 


Accept or Seek Business Interests? 


These aphorisms of the business world 
give pause to the professional trustee 
charged with the responsibility of man- 
aging a business enterprise. The fidu- 
ciary is expected to take charge of some- 
thing started by someone else and, in fair 
weather or foul, operate it profitably. 


Failure is not readily condoned by the 
courts. Risks are substantial. Reluc- 
tance to act is understandable; unwilling- 
ness to act can be explained. 

But the courageous and the useful 
course is one of affirmative action. The 
thesis least maintained is that corporate 
fiduciaries should not only accept but 
seek opportunity to serve men who own 
predominant interests in successful busi- 
ness enterprises. This contention de- 
serves a greater following. Whether the 
task of directing a business is inherited 
or acquired by agreement, it is one that 
a well-equipped corporate fiduciary can 
hope to perform successfully. 

The credit experience of a bank pro- 
vides invaluable source material for a 
study of what can be done to make a busi- 
ness profitable and what should not be 
done if bankruptcy is to be avoided. Ex- 
perience is a great teacher. After acting 
as trustee under many voluntary agree- 
ments, and dealing with successive able 
business men, corporate trustees can ac- 
quire a technique (seldom matched by a 
single person) for judging and, if neces- 
sary, finding and supervising competent 
management. The ability to distinguish 
between good and bad management is an 
acquired rather than an inherited talent, 
and the possession of it is, in the last an- 
alysis, the best safeguard a professional 
trustee can have against costly and dis- 
astrous mistakes. 


Mitigating the Risk 


At least one generalization can be ac- 
cepted as valid by the business man who 
has most of his eggs in one basket: a tes- 
tamentary provision may not always be 
good, but an intestate arrangement is al- 
most always bad. Unless a will is so im- 
perfect as to cause the heirs to dissipate 
their fortune in fruitless litigation, it 
will certainly be better than nothing as 
a guide to the inheritor of a going busi- 
ness. 
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When a man dies with no will but a 
good business, the administrator must 
decide (if liquidation is neither necessary 
nor desirable) whether it is better to run 
the business or run from the job. What- 
ever the decision, it must be made more 
or less blindly. It is not complicated by 
any sense of duty owed to the decedent 
(such as an executor would feel) ; it may 
be reasoned that if the party dying 
thought so little of his estate as to leave 
it to chance and the statutes, no one but 
the heirs and the tax collector need be 
vitally concerned about it. 

Foresight, expressed in a good will, 
would provide a way that an executor 
could follow. Certainly a voluntary trust 
could be made to meet every anticipated 
difficulty. Then the trustee at death of 
the business owner could proceed with 
supervision of the surviving business 
venture with knowledge of the policies, 
objectives, and problems of the business 
itself, as well as an understanding of the 
owner’s hopes and aspirations. 
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In three capacities, therefore,—as ad- 
ministrator, executor, and trustee (vol- 
untary or testamentary)—the profes- 
sional fiduciary may have occasion to run 
a business. Should the job be accepted 
as an opportunity? Should the task be 
avoided because it is filled with risk? By 
the case history method, some advance 
towards a conclusion can be made. 


Administrator for a Pharmacy 


A pharmacist, operating as a sole pro- 
prietor, died in 1941. His wife, as ad- 
ministratrix, continued operation of the 
pharmacy until the latter part of 1942 
when it was sold for a small fraction of 
the appraised value at date of death. A 
claim was presented by creditors for 
goods sold to the administratrix after 
1941. She was unable to show whether 
the business had been operated at a profit 
or at a loss, and, in a suit to compel an 
accounting from her, contended that the 
creditor had no claim against the estate, 
but a claim only against her individually. 


This, obviously, was a technical defense 
based upon the general rule that where a 
fiduciary continues a business without ex- 
plicit authority, the creditors of the busi- 
ness must look to the fiduciary individual- 
ly for payment. If operation of the busi- 
ness after 1941 had resulted in a profit 
to the estate, and if the administratrix 
had been personally insolvent, it was ac- 
knowledged that creditors would have had 
a right in equity to so much of the pro- 
fits as might be needed to satisfy their 
claims. Because it was not known 
whether profits or losses had been in- 
curred, the court directed the administra- 
trix to file her account, indicating that 
the creditors would be entitled, by way of 
subrogation, to any right of recourse that 
she might have against the estate. Since, 
however, the administratrix would not 
be entitled to reimbursement from the 
estate because she had acted without ex- 
plicit authority in conducting the busi- 
ness, it follows that the creditors could 
expect no payment unless (a) the ac- 
counting showed profits or (b) the widow 
individually, despite losses incurred in 
operation of the business, possessed as- 
sets sufficient to satisfy creditors. (Est. 
of Wolf, N. Y. Co. Surrogate’s Court, 110 
N. Y. L. J. 531, Sept. 14, 1943.) 





In this case the risk of loss proved real. 
Hindsight rather than foresight revealed 
the risk. While probably no professional 
trustee would go so far as to claim an 
ability to mix drugs and fill prescriptions, 
any experienced corporate trust institu- 
tion would know how to install good ac- 
counting records: would know enough to 
liquidate a failing business; would know 
how to enlist the aid of expert advisors; 
would know the proper procedures to em- 
ploy in safeguarding the store contents; 
would recognize the. necessity of able 
counsel; would know the pitfalls and the 
legal limitations surrounding the admin- 
istrative function. 


Executor and Testamentary Trustee 
Managers 


A business man died owning control of 
a closed family corporation. His will 
designated A, an employee, and B, sole 
executors and sole trustees. The shares 
of stock were made subject to four dif- 
ferent trusts provided for in the will. 
There could be no distribution of resi- 
duary estate until after the death of both 
his wife and brother-in-law. The court 
said that until these events had trans- 
pired there never was and never could be 
a time when the executorial duties and 
functions terminated and the trust func- 
tions originated, but were co-existent and 
constituted a common act. The decedent 
obviously desired that his business should 
continue and prosper so that his name 
and memory might be perpetuated. He 
expressly directed his executors and trus- 
tees to carry on the business and gave 
them 


“full and plenary power, authority and 
discretion, both as to the internal and 
general conduct and operation of the said 
business, including the right and power 
to elect and vote themselves directors 
and officers of the said corporation, with 
or without salaries for such services as 
they shall fix or deem proper, and which 
I hereby declare shall be in addition to 
their respective and separate compensa- 
tion as executors and as trustees under 
my Will; to hire and engage help for the 
conduct of said business and to fix the 
salaries or compensation for such help, 
to borrow money necessary for said bus- 
iness, to enter into contracts, leases or 
other obligations which they may deem 
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necessary or appropriate for the conduct 
and operation of said business, except 
that in all of the foregoing my said 
executors and trustees shall consult with 
and take the advice of my beloved 
brother-in-law, X, when they deem such 
advice necessary or proper; and to do 
and perform any and all other acts and 
things which they, in their sole judgment 
and discretion, shall deem best suitable 
for the conduct of said business and 
carrying out of the provisions of this, my 
last Will and Testament, hereby express- 
ly declaring that my said executors and 
trustees shall in no event be surcharged 
with any losses or depreciation in value 
through their conduct or operation of the 
said business which I hereby expressly 
direct them to carry on, instead of mak- 
ing investments, nor shall they be sur- 
charged for losses or depreciation due to 
any errors or mistakes of judgment.” 


Court Finds Violation of Duty 


A and B qualified as Executors and as- 
sumed management of the business. By 


virtue of the stock owned by the estate, 
they immediately elected themselves di- 
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rectors and voted themselves yearly sal- 
aries as officers and directors. For one 
year the business was operated at a profit. 
In the succeeding four years the business 
produced losses; then in the following 
three years produced large profits. 


At a special meeting of the Board of 
Directors (of three members), a resolu- 
tion was. adopted to liquidate the busi- 
ness and to pay extra salaries and bon- 
uses to the various persons in the firm, 
including A and B, with special severance 
pay of six months’ salary to A. The mat- 
ter reached court, after the liquidation, 
upon objections taken to the accounting. 
In holding that A and B must “account 
for their stewardship,” the Surrogate 
commented : 


“When a fiduciary under a will is au- 
thorized to continue a business his con- 
duct ordinarily is judged by the standard 
of good faith and not of wisdom or the 
exercise of such care as another would 
have used. Even in the absence of such 
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provisions in the will, the fact that losses 
were suffered some years and greater 
profits might have been possible other 
years is not sufficient in and of itself 
to impose personal liability upon the exe- 
cutors. Nor, in the absence of any proof 
of bad faith, will they be charged with 
salaries paid to officers, directors and 
employees of the corporation other than 
themselves. The same ruling will be 
made as to the bonuses paid to general 
employees other than themselves, espe- 
cially since occasional bonuses had been 
paid by testator dyring his lifetime. The 
general management of the business and 
its liquidation without any attempt to 
sell it as a going concern and so realize 
a value for good will are matters en- 
trusted to their care and judgment by 
the testator and the court will not sub- 
stitute its judgment in these respects. 

In the light of previous employment of 
the executor, A, by testator during the 
latter’s lifetime, and the character and 
extent of the added work A was required 
to perform, the extra compensation paid 
him in the form of salary was not un- 
reasonable or objectionable. But he was 
not content with a fair salary, director’s 
fees and the commissions of a fiduciary.” 

(The court then referred to bonuses 
and severance salary pay.) “Nowhere in 
the will, either expressly or impliedly, 
can there be found any authority for such 
payments. This action of the executors 
and trustees, as directors of the corpora- 
tion, was:a gross violation of their duties 
to the estate. It constituted in effet a 
diversion of the funds of the corporation 
and also of the estate.” 


The court surcharged the executors in 
the amount of the estate’s interest in the 
bonuses and unearned salary taken by A. 
Piling Pelion upon Ossa, the Surrogate 
ruled that the testator never contem- 
plated service and compensation in separ- 
ate capacities, and refused to alow fees 
to the trustees in addition to the com- 
pensation which previously had been al- 
lowed them as executors. (Jn re Horo- 
witz, N. Y. Surrogate’s Court, Queens 
County, 113 N. Y. L. J. 62, Jan. 5, 1945.) 


What Risks Were Foreseeable? 


In view of the broad powers conferred,. 
would it not be concluded at the outset 
that the potential liabilities of A and B 
had been reduced toa minimum? Was it 





not apparent that the testator reposed 
special confidence and full faith in them 
and was willing to put the welfare of his 
family almost unreservedly in their 
hands? Was it not clear that he depend- 
ed upon their business judgment to per- 
petuate his name and the enterprise he 
had founded? 


It is, of course, relatively easy to point 
out, ex post facto, a testator’s errors of 
omission and an executor’s sins of com- 
mission. It is not necessary, however, to 
strike any pose of omniscience in order 
to validate some criticism. Almost any- 
one, and certainly a professional trustee, 
would be able, in advance of the event, to 
point out to the testator that upon his 
death some new problems would arise as 
to which he had not in his will expressed 
himself clearly. For example, the doubt 
about double commission should never 
have arisen under a carefully drafted 
document. In all ordinary practice, an 
executor’s commission is one thing and 
pay to a trustee for services subsequently 
rendered is another. (The words quoted 
from the will as to compensation were not 
sufficient to overcome the conclusion that 
there was “no testamentary intent” to 
pay separately for the services of execu- 
tors and the services of trustees.) 


On the Subject of Compensation 


There are numerous cases to the gen- 
eral effect that a testamentary trustee 
may, upon qualifying and accepting the 
conditions stated in the will, be barred 
from taking additional fees for render- 
ing, to wholly or partly owned corpora- 
tions, services going measurably beyond 
the ordinary fiduciary duties. (Contra: 
Matter of Grubman, N. Y. L. J. Aug. 9, 
1944, 253; Cf. Matter of Matchette, N. Y. 
Co. Sur., N. Y. L. J. Mar. 31, 1944, 1259; 
Matter of Swart, N. Y. Co. Sur., N. Y. 
L. J. May 27, 1944, 2057. For a descrip- 
tion of circumstances under which an ex- 
ecutrix was not surcharged for continu- 
ing a florist and nursery business, despite 
losses incurred, see Matter of Frederick 
W. Smythe, N. Y. L. J. June 6, 1944, 
2183.) 

But excluding fee considerations, is it 


not to be expected that an employee, sud- 
denly vested with the responsibilities of 
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a trustee and empowered at the same time 
to exercise the prerogatives of manage- 
ment, may be confused and uncertain, and 
may have difficulty distinguishing the 
limits of free action in an area of fidu- 
ciary obligations? 

The difference is not always obvious to 
the non-professional trustee, distinctions 
between “mine” and “thine” not always 
self-evident to one who so acts “out of 
friendship.” Men who think of their 
business associates as ideal for the job of 
“carrying on for the family,” might think 
twice after reading the Horowitz case. 
Attorneys might also derive benefit from 
analyzing the carefully worded powers in 
that will to note wherein they are insuffi- 
cient and defective. The decision of a 
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Surrogate may not be a final destination 
in the law of trusts but it is a landmark 
along the road. 


Voluntary Trust 


A and his sister B owned, as tenants in 
common, ,a Manhattan building. They 
organized the X corporation, conveying 
to it, in exchange for stock, the premises 
theretofore owned personally. The prop- 
erty was subject to a large mortgage. A, 
entitled to 50% of the stock, kept only 
40%, giving 10% to his wife; B retained 
50%. Thereafter A transferred his stock 
to B (and another) in trust. Deprecia- 
tion was taken annually on the books of 
the corporation but no actual fund was 
set aside and earmarked. 


From the creation of the corporation 
until his death, A was active in its man- 
agement. After his death there was no 
change in dividend policies, no departure 
from the established management prac- 
tices inaugurated by A. When B died, 
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her stock descended by will, outright and 
to trusts. Eventually one of the trust 
beneficiaries demanded in court “an invol- 
untary accounting.” Dividends had been 
passed by the corporation and the pur- 
pose of the suit was to prove (a) that the 
trustees and not the corporation owned 
the property and (b) that neither had 
any right to amortize the mortgage or set 
aside a reserve fund for depreciation. 


Upon the decision as to these questions 
hinged the answer to other questions af- 
fecting the disposition of net income. 
There was no assertion of fraud and no 
claim of mismanagement (other than 
that necessarily implied by the claim that 
greater income was due the complainant. ) 
The finding of the court favored the de- 
fendants. (Beach v. Wales, N. Y. Co. 
Sup., Spec. T., Pt. 1, N. Y. L. J. Dee. 1, 
1939.) 


Shares of Stock as Trust Corpus 


The plaintiff’s contention that real es- 
tate rather than corporation stock con- 
stituted the trust res was disposed of by 
reference to the trust indenture in its en- 
tirety and to surrounding circumstances. 
Use of the words “income and profits” 
and “the omission of the word ‘dividend,’ 
relied upon by plaintiff, (did) not indi- 
cate a gift of real property.” 

The court refused to disregard the 
corporate entity (citing cases). Amor- 
tization of the mortgage loan by the cor- 
poration was held to be proper. The prin- 
ciples applied in treatment of deprecia- 
tion were approved. Trustees holding 
minority shares could properly account 
(as they were willing to) by reporting 
the receipt and disbursement of divi- 
dends. Managers of the corporation were 
responsible and properly accounted for 
their rental transactions. 


From several interesting features of 
the unabridged court opinion, this sum- 
mary has extracted only a few to illus- 
trate a single proposition: That shares 
of an incorporated business enterprise 
can be made the subject of a trust during 
lifetime of the owners and if, later, man- 
agement is challenged, great value and 
weight will attach to the historical record 
of operations (“surrounding circum- 
stances”’). 





This may appear to be minor evidence 
that could be demolished by citation of 
other decisions finding the defendants 
liable. But we are here concerned with 
appraising “risks.” The Beach case in- 
dicates significantly that a voluntary 
trust agreement is a good medium for 
perfecting the techniques of control for 
business management. The trustees may 
perhaps use trial and error methods but 
will, in any case, have the benefit of ad- 
vice and counsel from the settlor while 
becoming familiar with the job. 


Caution and Courage Required 


Decision to accept responsibility for 
management of a going business is not to 
be made lightly. It is probably unwise, 
if not impossible, to formulate a general 
policy for guidance of every fiduciary. 
Exceptions might easily outnumber the 
cases where a trustee would be willing to 
act. Probably no trustee would care to 
hold itself out as a “doctor of sick busi- 
ness,” so the field would be narrowed to 
successful enterprises; yet maintenance 
of a successful record is often as difficult 
as the revival of a moribund company. 


Granting that the inherent risks in con- 
trolling a going business are substantial, 
still there is good reason to contend that 
a great field of opportunity is open to the 
courageous corporate trustee. Prudence 
suggests that a trust institution willing 
to take reasonable business risks should, 
before aggressively seeking accounts that 
involve substantial interests in produc- 
tive or mercantile business facilities, 
take these preliminary steps: 


Preliminary Steps to Acceptance 


(1) Have counsel elaborately brief the 
cases and statutes that define the 
responsibilities of executors, ad- 
ministrators, and trustees owning 
substantial minority interests or 
control in corporations and part- 
nerships. Include a digest of stat- 
utes and court opinions dealing 
with sole proprietorships. It is 
not enough to know merely that 
authority to continue a business 
must be explicitly conferred.* 


*See Trusts and Estates, May 1939, p. 580; Sept. 
1940, p. 269; Nov. 1940, p. 551; Dec. 1943, p. 555. 
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(2) Designate at least one official 
(larger institutions can assign 
more) to specialize on corporate, 
partnership, and _ proprietorship 
duties so that all trust responsibil- 
ities will be capably discharged 
and liabilities promptly recog- 
nized. Rapid changes in the econ- 
omy of the nation and in the 
trends and technologies of indus- 
try make part time attention dan- 
gerous. If substantial funds are 
concentrated in a family business 
enterprise nothing less than con- 
centrated attention will do. 
Devise a system of regular reports 
from the business managers; 
adopt a synoptic form for running 
analyses of such reports; maintain 
close association with manage- 
ment so that there will be reason- 
able assurance that the fiduciary , 
will be kept abreast of current de- 
velopments affecting the business. 
As a corollary, formulate general 
standards and policies with respect 
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to board representations. In some 
cases, direct representation may be 
deemed unnecessary. In others, 
it will be found advisable to elect 
one or more trust officers to the 
directorate, and, in occasional in- 
stances, it may be necessary to 
elect a majority of the board, 
either from within or from outside 
the trust organization. 

Having determined a_ general 
course, make certain that counsel 
has charted the reefs and shoals 
by drafting comprehensive “boiler 
plate” provisions defining the fidu- 
ciary’s powers, duties, and liabili- 
ties. 

The matter of compensation be- 
ing, in the light of tested cases, 
somewhat “tricky,” the corporate 
fiduciary should take pains to de- 
termine its true costs in connec- 
tion with the supervision of out- 
side business enterprises, and 
should see that provisions guar- 
anteeing adequate compensation 
are incorporated in any court or- 
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der, will, or agreement under 
which trust duties are assumed. 


These generalities, perhaps not very 
helpful to the novice, the amateur or the 
“one time” trustee,,may serve, however, 
as a starting point for further studies by 
the professional. There can be little 
doubt that many business men in these 
days, who have built, by thrift and indus- 
try, a successful money-making, public- 
serving business, want a dependable trust 
service designed to hold the business 
structure together and from some source 
will have offers of such service. The 
most alert and the boldest of the corpo- 
rate trust institutions will accept the 
“business risks” and render the service. 





William L. Batt, president of SKF Indus- 
tries, Inc., one of the leading manufacturers 
of the country, and vice president of the 
War Production Board, succeeds the late 
Rodman E. Griscom as director of the 


PHILADELPHIA NATIONAL BANK. 
Former assistant cashiers Edwin A. Henry 
and William T. Hall were elected vice pres- 
idents, 
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SERVING RETURNING VETERANS 


CHESTER R. DAVIS 


Chairman, American Bankers Association Committee on Service for War Veterans, 
and Vice President and Trust Officer, Chicago Title and Trust Company 


HE broad subject of aiding war vet- 
erans can properly be divided into 
three parts: 

1. The personnel problems involving 
obligations of banks and trust companies 
to their own employees on leave for mili- 
tary service. 

2. The service which banks and trust 
companies can render to all returning 
veterans, including fiduciary service as 
well as loans under the GI Bill of Rights. 

3. The general service to all returning 
veterans and public relations generally. 

Accordingly when the initial meeting 
of our Committee was held in October, 
we divided it into three sub-committees, 
designating them as Personnel Sub-Com- 
mittee, Banking Service Sub-Committee, 
and General Service Sub-Committee. 
These sub-committees have made and will 
continue to make exhaustive and compre- 


hensive studies of the many problems as- 


signed to them. Various reports and 
manuals are now in the process of prep- 
aration which will be distributed from 
time to time to all members of the Amer- 
ican Bankers Association. 


One of the most urgent matters requiring 
immediate attention was the question of 
working with the Veterans’ Bureau in the 
preparation and issuance of proper regula- 
tions, establishing procedure for guaranteed 
home, farm, and business loans to veterans 
under the G I Bill of Rights, and cooper- 
ating with the Veterans’ Bureau in estab- 
lishing regional offices to handle loan ap- 
plications expeditiously. Four regional of- 
fices were so established at Washington, 
New York, Chicago, and San Francisco. 
Offices at Cleveland, Dallas, and Atlanta 
have also been added in the past few weeks. 

The committee feels that all banks should 
fully understand the loan provisions of the 
G I Bill of Rights, and that it is our duty 
to work with the Armed Services, the Veter- 
ans’ Bureau, the Veterans of Foreign Wars, 
the American Legion and other agencies in 
informing veterans and the public that loans 
made under the G I Bill of Rights are in no 
sense a gift or bonus to veterans and should 


be made on a sound business and financial 
basis. The greatest service we can render 
veterans is giving them sound financial ad- 
vice to which all customers are entitled from 
their bankers. 

It is the feeling of our committee that 
the bill is workable, and that. while some 
changes may be desirable in the regulations, 
the best interest of veterans will be served 
by cooperating fully with the Veterans’ 
Bureau in endeavoring to give intelligent 
and expeditious service to veterans under 
the present act. Such matters as legalizing 
borrowing by veterans who are minors, and 
authorizing purchase of veterans’ guaran- 
teed loans by insurance companies, appear 
to be matters for state legislation rather 
than amendment by Congress. All bankers 
are urged to forward to the committee any 
suggestions concerning proposed amend- 
ments or improved procedure and the com- 
mittee, after full consideration, will make 
its suggestions to the Veterans’ Bureau and 
the American Legion and Veterans of For- 
eign Wars, which originaily sponsored the 
bill. We feel that confusion will be avoided 
and the most constructive action secured 
through following this procedure. 


Educational Benefits 


We also urge every banker to familiarize 
himself with the educational features of the 
bill, which makes financial aid available to 
all veterans who were under 25 years of 
age at the time of entering military service 
or whose education was actually interrupted 
by induction into the armed forces. One of 
the greatest problems confronting return- 
ing veterans will be cases such as commis- 
sioned officers in the air forces, with no 
more formal education than high school, who 
have been receiving as much as $600 or $700 
a month in active service, who have matured 
and taken on: family responsibilities, but 
have no business experience or profession 
other than flying. Commercial air lines can- 
not absorb all of these men and bankers 
can render real service in advising them 
properly to take advantage of the educa- 
tional features of the G I Bill to equip them- 
selves for a profession or business. 

Colleges and universities have already 
established special facilities for veterans 
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seeking education at the college level. Trade 
and vocational schools are also available, in- 
cluding special instruction offered by the 
American Institute of Banking. The re- 
habilitation officer at regional offices of the 
Veterans’ Bureau is fully informed on such 
matters and will be happy to cooperate. 

In days which we like to recall, the 
recognized leaders in any community were 
the banker, the lawyer, superintendent of 
schools, and the minister. They are still 
the natural leaders and it is the feeling of 
our committee that the banker should recog- 
nize and discharge his obligation to veterans 
as the natural financial and business adviser. 


Agencies Dealing With Mechanics 


The Selective Service System is charged 
under the law not only with inducting the 
veteran but also returning him to his former 
employment if he so desires. The War Man- 
power Commission is charged with finding 
employment for veterans who do not desire 
to return to their old employment or have 
had no previous business connection. The 
Veterans’ Bureau is charged generally with 
the adminstration of the G I Bill of Rights, 
hospitalization, rehabilitation, payment of 
pensions, and other benefits. It would seem 
that there was an overlapping of responsi- 
bility and accordingly the President of the 
United States has directed that the three 
agencies coordinate their efforts under the 
Director of the Veterans’ Bureau, General 
Hines. 

The three agencies in turn have agreed 
that facilities will be furnished in every 
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community for the information and benefit 
of veterans. The local Selective Service 
Board in most instances is charged with es- 
tablishing the office or clearing house for 
veterans’ information. We are anxious that 
bankers, as well as other volunteer organi- 
zations, do not duplicate efforts and facil- 
ities, but we urge every banker to cooper- 
ate with these three agencies, service organ- 
izations and business leaders in seeing that 
his local Selective Service Board maintains 
a proper information center. If not already 
functioning, he should assume the leader- 
ship in coordinating and financing this in- 
formation center as a community function. 


What To Do 


Every bank should establish a separate 
department, or in smaller institutions desig- 
nate a competent officer, preferably one who 
has had war service, whose duty it shall 
be to acquaint himself with all regulations 
and veterans’ problems and who shall be 
charged with the responsibility of intelli- 
gently advising with veterans. 

All bank officers and employees who are 
eligible for membership in reputable veter- 
ans’ organizations, should join and become 
active in them and urge returning veterans 
to become members of existing Legion posts. 
The conservative and constructive leader- 
ship established by service organizations 
during the past 25 years can be of great 
assistance in reestablishing returning veter- 
ans in civilian life, habit, and thought. 

I also urge every banker to visit his near- 
est Army Separation Center and acquaint 
himself with the procedure in discharging 
veterans. (A complete report of my visit 
to the Separation Center at Fort Sheridan 
will be made available by William Powers, 
secretary of our committee, upon request.) 
I urge you to visit the nearest Veterans’ 
Bureau as well as the Separation Center. 
You will also be interested in reading such 
articles as “The Veteran Comes Back” by 
Willard Walter Waller, “Understand the 
Ex-Soldier” by Dr. George K. Pratt, and 
“Demobilization Mistakes Made the Last 
Time” by E. J. Howenstine, Jr. 

It is our hope to be of real public service 
not only for veterans but for ourselves and 
our country. I believe that every banker 
will recognize and make the most of the op- 
portunity. He must take full responsibility 
by preparing his staff to cope intelligently 
with the problems confronting the return- 
ing veteran. Every community is now look- 
ing to the local banker for guidance and 
direction. A better understanding between 
the banker and his customer will be in- 
evitable. Start your local program now. 
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HE Uniform Trustees Accounting 

Act, as finally approved by the Na- 
tional Conference of Commissioners on 
Uniform State Laws in 1937, contained 
so many features objectionable to trust 
institutions that the Executive Commit- 
tee of the Trust Division formally with- 
held its approval. 


In view of the objectionable features of 
the Act, the president of the Trust Divi- 
sion in November, 1943 appointed a spec- 
ial committee to study the underlying ob- 
jectives of intermediate court accounting. 
This committee, aided immeasurably by 
the excellent factual study made by Gil- 
bert Stephenson,* reported its conclu- 
sions to the Executive Committee of the 
Trust Division on September 25, 1944. 


The committee agreed that intermed- 
iate court accounting does not easily lend 
itself to a uniform statute, because the 
law of accounting varies so in the several 
states, and even in different counties, that 
it appears impossible to get any substan- 
tial acceptance of a Uniform Act. While 
important legislation on intermediate 
court accounting has been enacted in at 
least sixteen states since 1936, only four 
states, Indiana, Kansas, Nevada and 
Washington, adopted the Uniform Act 
and each of these made its own variations 
of the suggested Act before adopting it. 
The Uniform Act has been found want- 
ing, because it is opposed to the under- 
lying objectives of intermediate court ac- 
counting. 


Mutual Protection 


In the opinion of the committee these 
underlying objectives are: 


. Protection of the rights of all inter- 
ested parties. 

. Preservation of the confidential na- 
ture of trust relationships. 

. Simplicity. 


*Supplement to Feb. 1844 Trust Bulletin. 


. Economy. 

. Conclusiveness of accounting as to 
all matters and parties properly be- 
fore the court. 


1. In order to protect the rights of all 
interested parties is it necessary that we 
have intermediate court accountings in 
all cases? The committee thinks not. 
Furthermore, the committee thinks com- 
pulsory intermediate accountings are not 
necessary in any case, and in some cases 
are even undesirable. Unnecessary in all 
cases, because the court, without the aid . 
of a statute, always has the power, on 
petition of any interested party, to com- 
pel an intermediate court accounting and 
to enforce its orders. Undesirable, in 
those cases where the beneficiaries are of 
legal age and competent and can, without 
additional expense, be given all neces- 
sary information to protect their inter- 
ests through an accounting directly to 
them. 


Trust institutions generally furnish 
the interested parties with periodic state- 
ments which, as a rule, itémize all current 
receipts and disbursements of the trust— 
both principal and income—and include 


a list of the property on hand. They 
recognize their duty to keep the benefici- 
aries informed so that they may be in a 
position to protect their interests, and 
they also recognize that such accountings 
afford the trustee some element of pro- 
tection against possible future claims. 
The trustee is an interested party as well 
as the beneficiaries. 


The committee recognized that where 
beneficiaries are minors or adults under 
legal disability, or are unborn, unascer- 
tained or contingent, court accounting 
seems the only possible method of ob- 
taining the desired protection for all in- 
terested parties. Informal (ex parte) 
proceedings cannot protect the rights of 
these parties; it is necessary to have 
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formal accountings meeting all the re- 
quirements as to notice and representa- 
tion. 

Therefore, we must rule out any com- 
pulsory informal (ex parte) accountings, 
as being without justification. The value 
to the trustee of an informal accounting, 
even with a copy to the beneficiaries, is 
limited to whatever protection is afforded 
by laches and estoppel. And even this 
questionable defense against future 
claims is limited to the competent bene- 
ficiaries. As a general rule, the head- 
aches of the trustee come from questions 
raised by beneficiaries who were minors, 
unborn or contingent at the time the ac- 
tion was taken, and only after years have 
gone by and the facts are obscure. There- 
fore, the informal court accounting gives 
the trustee no protection where it is need- 
ed most. Furthermore, such accountings 
receive only the qualified approval of the 
court with the matter of hearing and set- 
tlement left in a state of indefinite post- 
ponement. 

These arguments are not intended to 
show that a voluntary informal court ac- 
counting should never be made. It has 
been the practice for years to file in- 
formal court accountings and, as a prac- 
tical matter, it has worked out very well 
in many cases. In voluntary accountings 
the committee favored leaving to each 
trustee to determine in each particular 
case whether it desires the finality of a 
formal accounting or the limited protec- 
tion offered by the more simple and less 
expensive informal method. 

When the trustee chooses the informal 
method, he cannot complain if his rights 
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are not fully protected, but if he is com- 
pelled to account he has every right to 
insist that he be fully protected. There- 
fore the committee concluded that the 
law should not command or forbid in- 
formal intermediate court accountings. 


Appraisal of Uniform Act 


The Uniform Act makes intermediate 
court accountings at stated times compul- 
sory, and does not distinguish between a 
trust under a will and a living trust. 
Therefore Nevada before adopting the 
Act revised it so that its provisions would 
not apply to living trusts unless expressly 
provided for in the instrument. How- 
ever, in the other three states that adopt- 
ed the Act, all trustees (with a few ex- 
ceptions, such as trustees under mort- 
gages, etc.,) must file intermediate ac- 
countings with the court annually. While 
the Act does permit the creator of the 
trust to relieve the trustee from making 
such accountings, this right does not en- 
tirely remove the objections. The crea- 
tor of the trust must first be acquainted 
with the Act before he can consider waiv- 
ing its requirements. Is he always ac- 
quainted with it? 

Although the Act was adopted in In- 
diana in 1937, very few laymen ever 
heard of it and not a few lawyers have 
yet to learn of it. The danger here is 
that irrevocable and unamendable living 
trusts and wills with trusts may be ex- 
ecuted without any realization whatever 
that the trusts are subjected to the ex- 
pense and publicity imposed by the Act. 

The unpopularity of the Act in Indiana 
is borne out by the fact that settlors al- 








most invariably relieve the trustee of its 
requirements when called to their atten- 
tion and explained. In eight years our 
institution has not had an instance in 
which either the settlor of a living trust 
or his attorney objected to the insertion 
of a provision waiving the requirements 
of the Act. And in only one case did the 
settlor of a trust under will refuse to in- 
sert such a provision. (The fact that this 
man was a member of the state adminis- 
tration at the time the Act was adopted 
is purely coincidental.) This experience 
would seem to justify a conclusion that 
trustors generally do not want the bene- 
fits, if any, that the Act gives them, at 
least not at the price it exacts. 


Preservation of Confidence 


2. The Uniform Act throws the princi- 
ple of confidential trust relationships to 
the hounds. It requires all trustees to 
expose every detail of their relationship, 
not only to the court, but to the public. 
It demands that the trustee get special 
permission to keep the affairs of the trust 
confidential. Let the neighbors of Widow 
Smith know how much of an allowance 
she receives to cover her living expenses. 
Let the neighbor of Widow Jones know 
how much that operation cost her and 
how soon she is going broke if she doesn’t 
get a job. 

However, the committee feels there is 
a distinction between the trust under will 
and the living trust because the argu- 
ments against publicity in the affairs of 
a living trust are not altogether applic- 
able to the trust under will. Under the 
latter, its terms, the nature of its prop- 
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erty and of the interests of its benefici- © 
aries become a matter of public record as 
soon as the will is probated. On the 
other hand, the living trust is a private 
agreement between the parties. It is 
valid without the necessity of court ac- 
tion. Therefore, in the interest of pre- 
serving the confidential nature of trust 
relationships, the committee is opposed to 
making living trusts subject to court 
supervision unless specifically so pro- 
vided in the trust instrument. 
Simplicity 

3. Proper court accounting should be 
simple in form but it must not omit mate- 
rial facts. This is of particular impor- 
tance in a formal accounting, for the 
conclusiveness of the decree will depend 
on the extent of the trustee’s disclosure 
of material facts. 

However, accountings so complicated . 
that they require the services of a certi- 
fied public accountant, attorney or statis- 
tician to prepare, are not only bound to 
be expensive to both the beneficiaries and 
the trustee, but would hardly be under- 
stood by the average beneficiary. The 
preparation of an accounting should take 
place inside the trust department. Let 
us make it simple enough that we can 
keep its preparation there. 

In the light of this objective the Uni- 
form Act fails seriously because it re- 
quires the enumeration of many items 
that are trivial, repetitious and unneces- 
sary. 

It is suggested that accountings may 
be simplified, with the consent of all per- 
sons entitled to receive income during the 
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period covered by the accounting, by con- 
fining the accounting to principal trans- 
actions. Where the income accounts are 
eliminated, waivers are signed by the in- 
terested beneficiaries and filed with the 
accounting. This method not only great- 
ly reduces paper work for the trustee but 
is sometimes preferred by beneficiaries 
who do not care to have any unnecessary 
publicity given to their affairs. 

A simple and economical accounting 
can be had by furnishing a statement: 
(1) of the total trust property with which 
the fiduciary is chargeable according to 
the inventory or at the time of the last 
previous accounting; (2) of cash receipts 
and disbursements, itemized and separ- 
ately identified as to principal and as to 
income (unless waived by income bene- 
ficiaries) and (3) the balance of such 
principal and income remaining at the 
time and how invested. However, in some 
cases the grouping of receipts from the 
same asset by way of a summary might 
be desirable from the point of view of the 
beneficiaries and to facilitate auditing. 


Economy 


4. The beneficiaries and the fiduciary 
have a common interest in economical ac- 
countings. While most of the expense 
involved comes out of the pockets of the 
beneficiaries, too complicated and too fre- 
quent accountings are costly to the fidu- 
ciary, since its allowances ordinarily are 
not increased by such accountings. 

The Uniform Act is directly opposed 
to economy because: (1) it requires ac- 
countings in many cases where no ac- 
countings are necessary; (2) it requires 
too frequent accountings in cases where 

“some accountings ought to be filed; (3) it 
demands a form of accounting that is 
rigid and over-detailed. 

There are other items of expense that 
give even greater concern. Among these 
is the practice in some states that once 
an intermediate court accounting is made, 
the trust thereupon becomes a court trust 
and thereafter subject to an annual court 
charge in spite of the fact that there may 
be no other matter to bring before the 
court. 


Another is the “guardian ad litem 
racket,” referring to unconscionable al- 
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lowances for services as guardian ad 
litem for scarcely more than formal ap- 
pearances. In some accountings there 
may be several sets of guardians—for 
present as well as for future contingent 
beneficiaries—each entitled to an allow- 
ance, which in the aggregate becomes ex- 
tremely burdensome. 


The Uniform Act provides that minors, 
incompetents, and unborn or unascer- 
tained beneficiaries may be represented 
by the court, or by a competent living 
member of the class to which such bene- 
ficiaries would belong, but it goes on to 
say—‘“or by a guardian ad litem as the 
court deems best.” This “cracker” would 
seem to place the whole matter in the dis- 
cretion of the court. 


It is the opinion of the committee that 
the necessity for guardians ad litem can 
at least be greatly reduced if not entirely 
eliminated, by statutory authority: (1) 
for all beneficiaries under legal guardian- 
ship to be represented by the guardians 
of their respective estates; (2) for the 
clerk of the court to represent unborn, 
unascertained and contingent beneficiar- 
ies, and unrepresented persons under 
legal disability. The first proposition 
should not be difficult of attainment. The 
second may be too revolutionary. If such 
representation by a court officer be im- 
possible of attainment, then there should 
be authority to have such persons repre- 
sented by any present member of the 
class to which these beneficiaries would 
have belonged had they been born, ascer- 
tained, or their interest vested at the 
time of the proceeding. Even the Uni- 
form Act recognizes this principle as 
sound. As Gilbert Stephenson has pointed 
out, since there is a community of inter- 
est among all the beneficiaries of the 
same class, it would seem that the pres- 
ent beneficiaries, in protecting their own 
interests, would, for all practical pur- 
poses, amply protect the interests of any 
presumptive or potential members of 
their class having a similar interest. 


Employment of Attorneys 


Still another matter is the question of 
the necessity of the fiduciary being re- 
presented by an independent attorney, 


i.e., one not on a salary. In some juris- 





dictions employment of an independent 
attorney in all court accountings is. re- 
quired either by statute or rule of court. 
In others the trust institutions follow the 
same practice voluntarily as being in the 
interest of maintenance of harmonious 
relations between them and the Bar. The 
committee believes these requirements 
and practices are not in the interest of 
economical court accounting. 

It is sometimes contended that in court 
accountings the fiduciary should not be 
represented by its salaried employees for 
the reason that there would be a divided 
allegiance between the fiduciary and the 
beneficiaries, but that an independent at- 
torney should be employed whose alle- 
giance would be to the beneficiaries of 
the trust rather than to the fiduciary. 
This contention is based upon a fallacy. 
Once an independent attorney is employed 
by the fiduciary he ceases to be indepen- 
dent; he represents the fiduciary and does 
not represent the beneficiaries to any 
greater extent than the fiduciary repre- 
sents them; he stands in no different 
position than another attorney who is 
employed regularly instead of occasion- 
ally. Courts have so held in a number 
of cases. 

Therefore it is clear that no particular 
protection is afforded the beneficiaries by 
requiring employment of an attorney to 
represent the fiduciary in any court ac- 
counting. If the beneficiaries need legal 
advice, they can and do seek it, and if 
they are not satisfied with the accounting, 
they ordinarily appear by counsel and file 
objections. If an accounting is thus called 
in question it becomes, even more so, a 
personal matter between the beneficiaries 
and the fiduciary. The fiduciary under 
such circumstances should have the right 
to choose whether it wants to risk de- 
fense of its acts to an officer of the insti- 
tution who may or may not be an attor- 
ney, or whether it wants outside counsel. 

On the other hand, if an accounting is 
acceptable to the beneficiaries, there 
seems to be no reason why this should 
not be done in court by the fiduciary ap- 
pearing for itself. This practice would 
give the fiduciary a clearance without 
putting the cost thereof upon the bene- 
ficiaries. The rights of the beneficiaries 
are not prejudiced in any way for they 
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would have an opportunity, as now, to re- 
tain counsel and present objections. 

The committee concluded in this regard 
that attorneys’ allowances should be for 
actual legal services rendered in such ac- 
counting, rather than a percentage of the 
value of the trust fund. It suggested 
further that this situation would be 
helped tremendously if, as is done in some 
states, the notice to beneficiaries of set- 
tlement of an accounting would set forth 
the exact amount of attorneys’ allowances 
to be requested, and the attorney would 
be required to file an affidavit with the 
court to support his charge for services 
rendered. Where statutes or rules of 
court provide for representation by the 
independent attorney, the committee sug- 
gests it be limited to formal accountings 
and with a special allowance for the ser- 
vices rendered in connection with each 
accounting. 


Conclusiveness of Decree 


5. It appeared to the committee that 
when a trustee complies with a require- 
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ment to render an intermediate account- 
ing to the court, after proper notice is 
given and a hearing held, the trustee 
should be permitted to rely upon the de- 
cree as absolutely final and binding upon 
all parties properly before the court, 
whether they be adult and competent or 
otherwise. Furthermore, any right to 
appeal from the decree should be limited 
to a definite reasonable time with respect 
to every party in interest whether he be 
born or unborn, competent or incompet- 
ent, present or absent at the hearing, if 
he shall have been notified by due pro- 
cess. 


However, the committee did not favor 
a statute or rule of court which would 
prohibit voluntary informal accountings 
by a trustee. Rather, in voluntary ac- 
countings it favored leaving to each trus- 
tee to determine for itself in each par- 
ticular case whether it desires the finality 
of a formal accounting or the limited pro- 
tection offered by the more simple and 
less expensive informal method. 


I am happy that finally I can give the 
Uniform Act a bow. Under it the effect 
of court approval of a formal accounting 
is to relieve the trustee and its sureties 
from liability to all beneficiaries then 
known or in being, or who thereafter be- 
come known or in being, for all the trus- 
tee’s acts and omissions which are fully 
and accurately described in the account- 
ing, including the then investment of the 
trust funds. This is what the committee 
felt the trustee is entitled to when it 
elects to file a formal accounting. 
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Other Fiduciary Capacities 


The committee gave consideration to 
accounting objectives concerning guard- 
ians, executors and administrators but 
felt they were of minor importance in 
comparison to accountings by trustees. 
As to guardianships, different considera- 
tions applied than to trusts and therefore 
separate accounting statutes or rules of 
court ought to be adopted. This is now 
the case in most states. However, it did 
appear to the committee that the fre- 
quency of the accountings in guardian- 
ships should be left to the discretion of 
the court making the appointment. The 
court is in a position to take into consid- 
eration in each particular case: (1) the 
size of the estate; (2) the nature of the 
assets; (3) the activities in the account, 
and (4) the extent of the duties of the 
guardian. The importance of these fac- 
tors will vary and this seemed a more de- 
sirable method than having any inflexible 
rule governing the frequency of account- 
ings. 

Under the Uniform Veterans’ Guard- 
ianship Act court accountings must be 
filed annually. There will be a large in- 
crease in war veterans’ guardianships 
and it is our plain duty to do anything we 
can do to make the administration of 
these accounts more economical. The es- 
tates of such wards are generally small, 
consisting for the most part of monthly 
compensation payments from the govern- 
ment. The cost of annual court account- 
ings in such cases seemed to the commit- 
tee to be disproportionate. 

In most cases an estate is settled and 
distributed within a year or two. There- 
fore the matter of intermediate account- 
ings does not present very important 
problems in executorships or administra- 
torship. 


Summary 


The committee proposes to attain the 
five objectives outlined above as follows: 


1. Statutes should be enacted setting 
up definite procedure to be followed by 
fiduciaries to secure a final and conclu- 
sive decree. 

2. Informal intermediate court ac- 
countings should always be optional with 
the fiduciary. 





3. Formal intermediate court account- 
ings should be compulsory only when they 
are ordered by the court, of its own mo- 
tion or upon the petition of the benefici- 
aries, or when the trust instrument so 
provides. 


4. Any settlor or beneficiary should 
have the right at any time, as he does 
now, to petition the court to direct the 
fiduciary to file a formal accounting. 


5. The court should have the power by 
denying the petition, to prevent too fre- 
quent or unnecessary accountings. 

6. The fiduciary should have the right 
at any time to file an intermediate ac- 
counting either formally or informally 
and to petition for a hearing thereon. 

7. Any requirement for representation 
of beneficiaries by guardians ad litem and 
the allowances for such representation 
should be held to the very minimum con- 
sistent with full protection of the rights 
of all interested parties. 


8. Any requirement for representation 
of the fiduciary by an independent attor- 
ney should be limited to formal court ac- 
countings with a special allowance for 
the services rendered in connection with 
each accounting. 


9. Whenever the fiduciary either elects 
to file a formal accounting or is directed 
by the court to do so, and complies with 
the requirements of procedure as to no- 
tice and representation, the judgment so 
rendered should be final, conclusive and 
binding upon all the interested parties, 
including incompetent, unborn, and unas- 
certained beneficiaries, and as to all the 
trustee’s acts and omissions which are 
fully and accurately described in the ac- 
counting including the then investment 
of the trust funds. This judgment should 
be subject orly to the right of appeal by 
any party in interest within a fixed rea- 
sonable time (30 to 90 days). 

10. A court accounting under the stat- 
ute should not serve, by the mere act of 
accounting itself, to bring a trust under 
the general and continuous court super- 
vision or thereafter make it, in effect, a 
court trust. 

11. The contents of such accountings, 
if specified in the statute, should not be 
complex and difficult to supply. A state- 
ment of the total trust property with 
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which the fiduciary is chargeable accord- 
ing to the inventory or at the time of the 
last previous accounting, an itemized 
statement of cash receipts and disburse- 
ments. separately identified as to princi- 
pal, and as to income, (unless waived by 
income beneficiaries) and a schedule of 
the property on hand at the close of the 
accounting period, should be sufficient. 


12. Formal accountings should be sub- 
ject to reopening only for such fraud up- 
on the court as prevented a real trial of 
the issue involved and then only within a 
limited time, say 60 days after the dis- 
covery of the existence of such fraud, or 
for any accounting or mathematical mis- 
take, upon petition of either the fiduciary, 
donor or a beneficiary, but also within a 
limited time, say within one year after 
the approval of the accounting. 


If you agree with these objectives, seek 
their attainment by having your state 
draft its own intermediate court account- 
ing statute or amend its own accounting 
practices in harmony with these objec- 
tives. And may the Uniform Act rest in 
peace. 


Florida Trust Earnings 


Trust departments of state banks and 
trust companies in Florida had gross earn- 
ings of $147,636 for the year ending June 
30, 1944, according to the recent report of 
the Comptroller’s Office. This represented 
a little over 2% of total bank earnings, but 
it must be borne in mind most of the insti- 
tutions do no trust business, and there is 
no segregation of percentages reflecting that 
fact. 
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UST before the Christmas recess Con- 
gress passed Senate Concurrent Reso- 
lution No. 23, providing for a committee 
of twelve to study the organization and 
operation of the Congress and to recom- 
mend improvements with a view toward 
strengthening the Congress, simplifying 
its operation, improving its relationship 
with other branches of the government, 
and enabling it better to meet its respon- 
sibilities under the Constitution. News- 
paper reports from Washington said the 
purpose of the legislation is to lift Con- 
gress out of the “snuff box and wig era” 
by improving its cumbersome machinery. 
The committee will, I think, discover 
that it will be necessary to go back to the 
fundamental principles of government of 
the “snuff box and wig era” in order to 
accomplish its purposes. It will also dis- 


cover that legislative efficiency under our 
form of government is no simple matter. 
The edicts of a powerful executive are 
much more efficient to formulate than the 
enactments of a Senate of 96 senators and 


a House of 435 congressmen. Our form 
of government has three branches, not 
for the purpose of promoting efficiency 
but, as Mr. Justice Brandeis said in My- 
ers v. United States, to preclude the exer- 
cise of arbitrary power. The founders 
were determined to save the people from 
autocracy. 

Consequently, I hope that citizens will 
give the committee the benefit of their ideas 
as to the scope and extent of the reorgan- 
ization of the government. We may leave 
to the committee the details concerning the 
functioning of Congress itself; that is, such 
matters as the consolidation of the commit- 
tees of the two houses and the legislative 
procedure in the enactment of a law. How- 
ever, a reorganization of government re- 
quires much more than that. 

Our form of government has changed rad- 
ically these last 50 years, due to what we 
now call “bureaucracy.” Let us give atten- 
tion to the historical background of our 
form of government to see if we can sug- 


gest something that may help not only to 
promote efficiency but to preserve the 
checks and balances originally devised. 

As a consequence of their knowledge of 
the history of the governments of the world, 
the men who founded this nation decided up- 
on a republican form of government with 
checks and balances against the misuse of 
power. Recognizing that the legislative, 
executive, and judicial were separate func- 
tions of government, they unequivocally 
placed those powers in separate depart- 
ments. Notwithstanding the express man- 
date of the Constitution and the intention of: 
the founders to vest all legislative power 
in the Congress, we now find that, of the 
multitude of regulations being issued in the 
name of the Federal Government, 90 per 
cent are the product of executive bureau- 
cracy. This administrative growth is due, 
at least in part, to the incessant demand by 
some for the regulation of.others and to the 
belief that efficient regulation requires, in 
addition to punitive justice, more regula- 
tive and preventive justice than can be sup- 
plied readily by the injunctive process. 
Therefore, our legislators, in their desire to 
please the executive, or on demand from 
some bloc or pressure group, have taken it 
upon themselves to give away a large part 
of the power entrusted to them by our Con- 
stitution. 

Although I do not believe it, I shall admit 
for the safe of argument that all the laws 
passed, all the bureaus created and all the 
people employed were necessary to correct 
abuses in our national life. My present 
purpose is to consider this matter of gov- 
ernmental organization, look at the abuses 
which have grown from the concentration 
of all powers in the same hands, and see if 
there is a remedy for some of them. 


Judiciary and Legislature Outnumbered 


From the standpoint of number and ex- 
pense, the so-called “equal and coordinate 
departments of government” today are any- 
thing but equal. In the legislative branch 
we have 531 in the Congress, and a few 
thousand miscellaneous employees. The ap- 
propriation for the current year is approx- 
imately $13,900,000. The judicial depart- 
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ment consists of 255 judges, and a few 
thousand clerks, etc. ‘The current appropri- 
ation for that department is $13,618,000. 
With 136,000,000 people in this country, the 
cost of the finest judicial establishment in 
the world is ten cents each. The cost of 
the congressional establishment is a frac- 
tion over ten cents. 


The last tabulation that came to my at- 
tention showed 3,016,000 civilian employees 
of the executive department with expendi- 
tures of more than $6 billion. Let us be 
optimistic and assume that after the war 
the civilian personnel of the executive de- 
partment will be reduced one-half. We may 
still hazard the assertion that there will be 
ten times as many persons in the executive 
department and the so-called independent 
establishments and bureaus engaged in leg- 
islative research and drafting as there are 
in Congress itself. We may also safely 
assert that there will be ten times as many 
people in the executive branch judging con- 
troversies between the citizens and the gov- 
ernment and hearing alleged violations of 
governmental regulations as there will be 
in the entire judicial department. 
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To Much To Do? 


The standard justification of the bureau- 
crats for withdrawing the legislative power 
from Congress and conferring it upon these 
“ex-officio experts,” as Dean Pound calls 
them, is that Congress simply has neither 
time nor experience, even if it has the 
capacity, to investigate, and legislate in 
detail on all the multitude of matters with 
which bureaucracy concerns itself. Because 
the bureaus now enact ten times as much 
legislation as Congress, and because Con- 
gress itself is swamped with such legislation 
as it is enacting, it is easy to say that the 
impossibility of performing the task necessi- 
tated giving legislative powers to a hundred 
alphabetical agencies. I deny this dictum 
and believe that Congress has unwittingly 
defaulted in its obligation to the people. 


Does this have a strange sound? Every 
one else is denouncing the executive for 
grasping at power. Who created the agen- 
cies? Who appropriated the money to 
finance them? Who gave them the power to 
make laws governing the liberty and prop- 
erty of the citizens? Who inserted in those 
laws that there should be no appeal in the 
average case from their bureaucratic 
courts? Who provided that if there was 
any evidence to sustain the finding of the 
bureaucrat, the finding should be final and 
binding upon the courts? In every case, 
the answer is the Congress. 


The newspapers several weeks ago pub- 
lished the demand of the leader of an inde- 
pendent union for equal representation on 
the War Labor Board with the C.I.0. and 
the A.F. of L. There you have the key to 
bureaucracy. Special interests demand 
special treatment. This is true whether it 
be an independent union or any other group 
that wants legislation in the hands of its 
friends. We understand and may even 
sympathize with the aims of some or all of 
these groups, but how did it happen in a 
government of the people, by the people, 
for the people, that pressure groups were 
able to establish so many bureaus and agen- 
cies free of general control? 


The groups and blocs which secured the 
enactment of the great variety of legisla- 
tion setting up a hundred different bureaus 
each wanted its pet law zealously enforced 
by its friends without having their energies 
dissipated in other fields of endeavor. The 
natural result has been that every bureau 
and agency has felt that it must expand its 
jurisdiction and personnel in geometric pro- 
portion in order to justify the faith of its 





friends and lay a foundation for bigger ap- 
-propriations to come. The blocs or groups 
lobbying these acts through Congress, some 
of whom were acting through and with the 
executive department and some strictly on 
their own, also wanted and secured the 
power of legislation. Neither did they wish 
any control by the judiciary. 

Their aims are perfectly understandable. 
What is not understandable is how Con- 
gress, as the representative of all the peo- 
ple, ever permitted itself to be led into 
so altering the form of our government 
that it is now hardly recognizable. It not 
only was not justifiable; it was not even 
necessary. 


New Approach 


There are several remedies. Some deal 
with attitudes, some with governmental or- 
ganization, and some with fundamental prin- 
ciples. For instance, in the last category 
it would help if, as a people, we could 
formulate, approve, and observe certain rea- 
sonable and attainable personal ethical 
standards. A little more honesty and fair 
dealing in business might conceivably have 
obviated the necessity for several of the 
present bureaus and commissions. A little 
more honesty and fair dealing in the future 
may bring about a relaxation of some of the 
present restrictions. Not long ago the chair- 
man of the Federal Trade Commission, com- 
menting on the desire of business men for a 
more favorable governmental attitude to- 
ward business in the post-war era, said that 
such an attitude was possible 


if illegal price cutting, if misbranding, 
if misrepresentation are stopped; if large 
distributors are precluded from arbitrar- 
ily favoring certain customers; if there 
is an end to commercial bribery, induc- 
ing breach of contract, bogus independ- 
ents, of “lifting” and then advertising 
a competitor’s product at greatly reduced 
prices to the injury of the product’s repu- 
tation, exclusive sales and purchasing 
agreements, rebates and preferential con- 
tracts, acquisition of exclusive or domi- 
nant control of machinery or raw mater- 
ials used in manufacturing; if there is 
an end to stealing copyrights and patent- 
ed articles, mergers to suppress competi- 
tion, or interlocking directorates to 
create monopoly; and if there is an end 
to combinations in restraint of trade. 


A change of attitude of our people might 
help. Hatton Sumners some time ago said 
bureaucracy was caused by the failure of 
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the people to govern themselves at the city, 
county, and state level, and the demand of 
those people that the Federal Government 
intervene and attempt a solution of every 
problem, national or not. This attitude is 
well expressed by the saying, “Let George 
do it,” instead of pitching in and solving 
our own and our community problems as 
they arise. The attitude that Mr. Sumners 
referred to is a fundamental cleavage in 
personal and political philosophy between 
those who politically believe in a strong 
central government and those who believe in 
local self-government and states’ rights. 

A philosophical analysis will easily dem- 
onstrate that the legislative, executive, and 
judicial are not one power which has been 
artificially divided into three parts, but are 
actually three separate functions which 
quite properly should be separately perform- 
ed. A rearrangement of federal power by 
Congressional enactment could reestablish 
the checks and balances in our government 
and maintain them without in any respect 
detracting from the present enormous power 
of the Federal Government. 

How could this be done? First: Let 
Congress recapture its legislative power by 
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the creation of its own bureau of legisla- 
tion, under the immediate direction, super- 
vision and control of Congress and its com- 
mittees, to investigate and draft all sub- 
ordinate rules and regulations needed to 
supplement any acts of Congress. Take out 
of the executive departments and adminis- 
trative agencies all the people, or as many 
as may be needed, who are engaged in 
composing, writing, and expertizing these 
minor laws. If 10,000 were necessary, that 
would probably be a very minor fraction of 
those now presumably engaged in those 
functions. There would be this additional 
advantage: that the bureau, being under the 
direction, supervision, and control of Con- 
gress, and acting in its various divisions 
under the authority of congressional com- 
mittees, would have a legislative esprit de 
corps and a broad general outlook on these 
problems distinct from that of administra- 
tive bureaucrats intent on expanding their 
authority. Certainly the draftsmanship of 
all rules and regulations would become more 
uniform and more consistent with the spirit 
of our laws and institutions. 


Second: Create a system of minor feder- 
al courts. Take out of the departments and 
administrative agencies all employees neces- 
sary and qualified now exercising judicial 
functions and place them under the courts 
as masters, commissioners and examiners, 
to become a part of the judicial establish- 
ment with the outlook, impartiality, and 
esprit de corps of the judge. Localize them 
throughout the country in federal court- 
houses to be available for the prompt 
hearing of complaints involving the thou- 
sands of minor governmental regulations. 


Third: Create a department of federal 
police headed by a Cabinet member, placing 
in it all the necessary police officers, ex- 
perts, and investigators now scattered 
throughout all the departments and agen- 
cies. Let it be charged with the enforce- 
ment of all the federal laws, rules, and 
regulations, just as our state and city police 
are charged with the enforcement of all 
state and local laws and regulations, instead 
of having, as now, one set of federal police 
to investigate violations of liquor laws, an- 
other for narcotic laws, another dealing with 
counterfeit money, etc., etc. We would im- 
mediately eliminate tremendous duplication 
of effort, to say nothing of the traveling 
and other expenses of the limited and 
special sleuths who now roam the country 
searching for violators of their particular 
little laws and regulations. Localize the 
offices throughout the country so that cit- 
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izens concerned with the enforcement of 
the laws, as well as those who are being 
investigated, may know where, how and by 
whom the laws are being enforced. This 
would bring the federal power to the home 
locality where the citizen could represent 
himself or be represented by his hometown 
lawyer in his controversies with the Federal 
Government. 


With their detective forces, their legisla- 
tive powers, and their judges stripped away 
and placed where they belong, the remaining 
functions of most of the agencies would be 
administrative; and we would then realize 
that such functions could well be performed 
by the great executive departments, with 
perhaps few and minor exceptions. One 
such change, urgently needed, is to put all 
the lawyers now engaged in agency en- 
forcement work back under the supervision 
of the federal district attorneys and the 
Department of Justice. 


Slowly at first, then with ever-increasing 
momentum, our form of government would 
change back to the spirit, if not to the size 
and shape, envisioned by the founders. 
There would still be blocs and groups seek- 
ing regulation of their competitors and 
favors for themselves; but the laws, if en- 
acted, would be written by the legislators 
or under their immediate control and super- 
vision. The execution of the laws would be 
aided by an even-handed investigation and 
presentation of alleged violations. Most 
important of all, the accused citizen would 
have his day in court, in his own vicinity, 
before trained and impartial members of 
the judicial establishment. 


END OF TRUST CONFERENCE 
PROCEEDINGS 


Banks Adopt Employee Plans 


Added to the rapidly growing list of 
banks which have established employee ben- 
efit plans are the following institutions: 


Valley National Bank, Phoenix; Second 
National Bank and Central Trust Company 
of Cincinnati; First National Bank, Jersey 
City; Marine Midland Group, New York; 
First & Merchants National Bank and 
State-Planters Bank & Trust Co. of Rich- 
mond; Florida National Group; Black Rock 
Bank & Trust Company, Bridgeport; Na- 
tional Bank of Commerce, Houston. 
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AST year several tax men met at 
the request of the editors of 
trusts and Estates to discuss the ad- 
visability of making a survey of our 
tax structure as it affects estates, 
trusts, and gifts. We were interested 
- not only in ascertaining the greatest 
trouble-breeders in our present tax 
laws but also in offering concrete sug- 
gestions for their improvement and 
simplification. Subsequent discus- 
sions with Washington officials indi- 
cated the importance as well as the 
timeliness of such a survey. Accord- 
ingly, letters were addressed to a 
selected group of tax authorities: at- 
torneys, certified public accountants, 
trust officers, economists and admin- 
trators, requesting a critical ap- 
praisal of our Federal tax laws. 

The tone as well as the sources of 
the responses commands _ respect. 
Their approach is practical and real- 
istic, rather than theoretical. Not 
only are the inequities and injustices 
fairly stated, but constructive sugges- 
tions are offered to alleviate if not 
completely eliminate present difficul- 
ties in the determination of tax liabil- 
ity. 

This summary covers what are be- 
lieved to be the more important mat- 
ters discussed by the replies (their 
order is not indicative of their rela- 
tive importance). The comments are 
not to be taken to reflect the indivi- 
dual views of the contributors whose 
names are appended to this critique. 


Powers of Appointment. Practically 
the entire concept of taxing property sub- 
ject to powers of appointment was 
changed by the 1942 Revenue Act. The 
particular sections were enacted without 
a full realization that they would apply 
to innumerable situations never contem- 
plated by the legislators. The change in’ 
the law, as to pre-existing powers, has 
brought on many injustices and hard- 
ships. Moreover, it now brands innocent 
and normal powers ordinarily vested in 
trustees as taxable powers of appoint- 
ment, although these were never regard- 
ed as such. The statute is retroactive 
and there are some states wherein it may 
be impossible to effectuate releases which 
will be recognized by the Treasury. Less 
than twenty states have statutes permit- 
ting such releases and setting forth the 
particular method of release. 


The fact that Congress has several 
times extended the deadline within which 
to make tax-free releases of powers of 
appointment is clear evidence of the gen- 
eral incomprehensibility of this complex 
problem. Consequently, most if not all 
pre-existing powers should specifically be 
excluded from the law. Furthermore, the 
test of taxing or exempting should be 
made dependent upon the persons who re- 
ceive the property subject to such a pow- 
er. In other words, the tax should be 
made to depend upon the results which 
flow from the exercise or non-exercise of 
the power, rather than on accidents of 
draftsmanship. 


This entire subject is considered in de- 
tail in an article by Don H. McLucas in 
the September 1944 issue of Trusts and 
Estates at page 253. 
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Contemplation of Death. Transfers 
in contemplation of death are particularly 
provocative of litigation, expense and de- 
lays in the determination of estate taxes. 
Whether or not a gift was made in con- 
templation of death is essentially a ques- 
tion of fact and such fact is usually in the 
possession of the taxpayer (or the dece- 
dent) and not available or proveable to 
the tax officials without a great amount 
of research, expense and court proceed- 
ings. Much uncertainty as to the appli- 


cation of the section dealing with such 
transfers (Sec. 811(c), I.R.C.) has arisen 
because of the trend in the courts to hold 
that if the desire to save estate taxes is a 
substantial part of the motive for making 
an inter vivos transfer, the transfer is 
necessarily in contemplation of death. 


The present law provides that gifts 
made within two years of death shall, un- 
less evidenced to the contrary, be pre- 
sumed to have been made in contempla- 
tion of death. The law’s intent was to 
place on the Government the burden of 
proving that gifts made prior to the two- 
year period were made in contemplation 
of death, the burden shifting to the tax- 
payer with respect to gifts made within 
that time. The attitude of the Treasury 
has defeated this legislative policy. Tax- 
payers are practically compelled to liti- 
gate, because it seems to be the Treasury 
policy to contend that all sizeable gifts 
were made in contemplation of death, re- 
gardless of when made. Statistics show 
that out of some 250 cases actually tried 
on this issue, only 70 were decided in the 
Government’s favor. Such a lack of suc- 
cess clearly demonstrates the weakness of 
the Government’s contention in attempt- 
ing to tax and tax. The Government also 
loses revenue because the legal fees and 
expenses are all proper deductions from 
the gross estate of the decedent and con- 
sequently serve to decrease the estate tax 
which would have been payable at the 
highest bracket rate. 


Based on the Government’s contention, 
practically every transfer can be regard- 
ed as one in contemplation of death if the 
transferor obtained competent legal tax 
advice at the time of the transfer. Among 
the bizarre decisions which have been 
handed down is one attributing the neces- 
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sary “death motive” to an incompetent. 
It is inconceivable that Congress intended 
such results when the contemplation of 
death statute was enacted. 

It would seem that with the enactment 
of the gift tax law, the principal reason 
for having the contemplation of death 
provision vanished. Among the solutions 
offered for this problem are the follow- 
ing: 

(1) Eliminate the provisions pertain- 
ing to contemplation of death except with 
regard to gifts strictly in contemplation 
of death; i.e. causa mortis. 

(2) Provide that an inter vivos trans- 
fer, on which a gift tax has been paid 
and has not been refunded by the Gov- 
ernment within two years after its pay- 
ment, shall not be includible in the dece- 
dent’s gross estate. 

(3) Provide that a transfer of prop- 
erty may not be regarded as made in con- 
templation of death if executed more 
than two years prior to death. 


(4) A transfer should not be treated 
as one made in contemplation of death if 
the donor or transferor was in good phy- 
sical condition and not motivated by any 
thought of death. 


(5) Gifts will be deemed to have been 
made in contemplation of death if made 
by those over a certain age, say 65, with- 
in two years of death,.and involving a 
substantial portion, say two-thirds or 
more, of decedent’s property, in relation 
to the value of his remaining property, at 
date of death. 


Short-Term Trusts. One of the chief 
causes of confusion in the law of taxation 
of trust income is the case of Helvering 
v. Clifford, 309 U. S. 331. Sections 161 
and 162 of the Internal Revenue Code 
govern the taxation of trust income while 
Sections 166 and 167 specify the circum- 
stances under which trust income is to be 
taxed to the grantor. Taxpayers assumed 
that income from trusts would be taxed 
accordingly, but in the Clifford case the 
Supreme Court held that the income was 
taxable to the grantor under Section 22 
(a) although the trust did not fall within 
the terms of the above provisions. The 
trust was for a five-year term, the gran- 
tor being the trustee, his wife the bene- 
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ficiary and, on termination of the trust, 
the property reverting to him. The court 
held that the grantor never parted with 
ownership and control of the property 
and that he merely allocated the trust in- 
come to his wife’s benefit during the five- 
year period. Accordingly he was, in sub- 
stance, the owner of the trust income and 
it was taxable to him under Section 22 


(a). 


Since this decision, there has been 
much confusion as to the incidence of the 
tax on trust income as between grantor, 
beneficiary and fiduciary. A host of de- 
cisions applying the Clifford doctrine 
have made the situation progressively 
worse. See Cherry v. Comm., 3 T. C. No. 
149. To draw a trust without serious 
misgivings about the tax consequences is 
most difficult. The problem is apparently 
remediable only by legislative action be- 
cause the courts have not yet worked out 
a dependable principle for such trusts. 


If there is justification for taxing in- 
come to the grantor where the trust is 
for a short-term, at the end of which the 
property is to revest in the grantor, then 
taxpayers should be provided with an an- 
swer to the question, “How long is a 
short-term trust?” An arbitrary but per- 
fectly clear distinction could be set up 
which both the taxing authorities and the 
taxpayers could understand. There could 
be a statutory provision including within 
the purview of grantor taxability, any 
trust whose term is a given number of 
years, say 20, 10, 7, or less. 


In addition, Congress should specifical- 
ly provide that either the beneficiary or 
the fiduciary is taxable on the trust in- 
come, except as provided in Sections 166 
and 167. Then, Congress should also 
specify the particular factors which are 
to be regarded as sufficient to tax the in- 
come to the grantor because he is deemed 
to be the owner of the trust corpus or 
income. 


Single Rate Schedule for Estate 


Tax. <A constant source of additional 
work in the determination of the estate 
tax is the computation of the basic estate 
tax under the 1926 Act, applying to es- 
tates exceeding the specific exemption of 
$100,000, and the additional estate tax 
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under the 1932 Act as amended, on es- 
tates exceeding the specific exemption of 
$60,000. The dual basis of the estate tax 
makes its computation unreasonably com- 
plicated and confusing. There seems to 
be no justification for carrying forward 
this anachronism. There should be but 
one computation on one estate. In addi- 
tion to simplifying the mechanical deter- 
mination of the tax liability, a single rate 
structure would simplify the allocation 
of the liability against the various lega- 
tees. 

The former act allows a credit for 
State death taxes, but under the much 
heavier estate tax of the 1932 and subse- 
quent Acts later imposed, no such credit 
is extended. Consequently, the state 
credit is very much less than was origin- 
ally intended. 


The credit for State taxes should be 
continued despite the fact that it has 
probably accomplished its major purpose 
in compelling the States to impose death 
taxes. However, the maximum percen- 
tage credit for State death taxes should 
be more limited than under the present 
basic estate tax. On the other hand, it 
should not be so reduced as to destroy all 
substantial benefit from it, as is the cur- 
rent situation. Whatever changes are 
made, the credit for State death taxes 
should be reasonably proportionate to the 
Federal estate tax. 


Congress should freeze the exemption, 
establish a single set of rates and allow 
an exemption for State taxes based on the 
new exemption and new rate schedule. 
Both the rates and the exemption should 
be reasonably stable. This would be a 
start toward further simplification of 
State inheritance tax laws since the 
States would then have some assurance 
that the Federal basis could be used as a 
fair basis for calculation of their taxes. 


Basis of Property Acquired by Gift 
but Subject to Estate Tax. Where prop- 
erty has been the subject of a gift but 
subsequently is included in the donor’s 
estate for estate tax purposes, the present 
law requires the donee to take the donor’s 
basis, rather than date-of-death (or op- 
tional date) value, in determining for in- 
come tax the gain or loss from the sale 





of the asset. This works an inequity on 
the recipient of the property. Inasmuch 
as the gift is disregarded for the purpose 
of the estate tax it should be disregarded 
for the purpose of the income tax. Con- 
sistency of treatment in this matter is 
most desirable. (NOTE: This discussion 
does not apply to revocable trusts the in- 
come from which is payable to the gran- 
tor or on his direction. In such cases, the 
basis is the same as if the trust instru- 
ment were a will executed on the day of 
the grantor’s death. ) 


Evaluation of Close Corporation 
Stock. Executors encounter a great deal 
of difficulty in connection with the deter- 
mination of a proper value for estate tax- 
ation of stock in a close corporation. Both 
the lack of a ready market and the dece- 
dent’s death profoundly affect its value. 
Book value is not always a true measure 
of real value. Most of the other theoreti- 
cal methods of evaluation are also mean- 
ingless. It is admitted that Sec. 501 of 
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the Revenue Act of 1943 affords some 
relief, in that it provides a basis for 
determining value through comparison 
with corporations in the same or similar 
line of business and whose stock is listed. 
However, the executor is put to a consid- 
erable amount of work in deciding what 
are similar companies, and even then, the 
resulting value may be out of line with 
the stock of a similar company that is 
listed, quoted or highly successful. A 
fairer common measure could be worked 
out, based on the average earning rate of 
each particular industry, with proper dis- 
count or allowance for minority interests 
or heavy majority interests, as the case 
may be. Many of these privately owned 
corporations are uncertain profit makers: 
and due cognizance must be given to 
this fact. 

Some cognizance should also be given 
to bona fide agreements or formulae for 
evaluation of stock. Some courts have 
disregarded restrictions on values while 
others have given effect to them. If the 
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formula or agreement is bona fide and 
binding on the decedent’s estate, it should 
also be binding for estate tax purposes. 

Another point worthy of consideration 
involves the corporation’s receipt of life 
insurance monies by reason of the death 
of a stockholder-officer. At present, this 
would enhance the value of the stock. But 
the receipt of such monies is in effect a 
partial reimbursement to the corporation 
for the loss of the services and earning 
power of the deceased stockholder-officer. 
This is analagous to compensation re- 
ceived by an individual for personal in- 
juries, which is properly exempt from the 
income tax. The life insurance proceeds 
received by the corporation are likewise 
non-income-taxable, but they add to the 
value of the stock for estate taxes. Ac- 
cordingly, where such insurance monies 
must be used to purchase that stockhold- 
er’s interest on some basis or formula, 
the proceeds should be excluded in eval- 
uating the corporation’s stock. 


Credit for Previously Paid Gift Tax- 
es. Often, property which is the subject 
of a gift is, on the decedent’s death, also 
subjected to the estate tax with the result 
that such property is taxed at the dece- 
dent’s top bracket rates. The rates and 
the brackets of gift tax are cumulative. 
Consequently, if the decedent had made 
subsequent gifts, these would have been 
taxed at increased rates if thrown into 
the next higher brackets by virtue of the 
previous gift. Accordingly, credit should 
be given for the gift tax at the rate in 
the decedent’s highest brackets, rather 
than on the basis of the average gift tax 
rates applicable during the years that the 
gifts in question were made. This would 
carry out the fundamental objective of 
the relevant gift and estate tax provis- 
ions: which is to place the decedent’s es- 
tate in the same position that it would 
have been had the gift not been made. 


Capital Gains and Losses. The pres- 
ent law is unfair insofar as capital losses 
sustained by a trust are not deductible by 
the beneficiary or by the trust where the 
trust has no other income against which 


such loss could be offset. It might be 
feasible to eliminate the application of 
the capital gain and loss provisions to 
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trusts. If so, and profits were realized 
from security sales, the re-investment 
thereof by the trust would increase the 
ultimate income to the beneficiary, who 
would be taxed on his increased distribut- 
able income at higher rates. Similarly, 
no gain or loss should be recognized from 
the mere exchange of securities or from 
the foreclosure of mortgages. This would 
eliminate much of the litigation pertain- 
ing to re-organizations. 

However, if it is not advisable to do 
this, a small flat rate of tax imposed on 
the capital gains of trusts would elimin- 
ate the confusion resulting from the al- 
ternative tax computation and the year- 
end sales to establish tax losses. The 
same treatment should be accorded to 
real estate transactions and the present 
distinction between business and invest- 
ment property should be removed. 


On the other hand, it might be proper 
to devise some method of permitting the 
deductibility of capital losses by the in- 
come beneficiary. Although such losses 
do not necessarily come out of the income 
of the beneficiary, except where so pro- 
vided, nevertheless there will be a reduc- 
tion in income available to the beneficiary 
in the future due to the shrinkage in 
principal. An economic loss is suffered 
and it ought to be recognized by permit- 
ting the income beneficiaries to report 
and claim capital losses, not usable by the 
trust, in their individual income tax re- 
turns. An analogy is found in the fact 
that capital losses to the extent of $1,000 
are deductible on an individual’s return 
where sustained by a partnership or joint 
venture of which the individual is a mem- 
ber. 


Exclusion for Gifts in Trust — 
Future Interests. There is a great deal 
of unnecessary litigation in connection 
with determining whether an ordinary 
irrevocable trust creates a future inter- 
est and therefore is to be denied part or 
all of the $3,000 annual exclusion for gift 
tax purposes. The gift tax statute should 
be amended to grant the exclusion to all 
irrevocable gifts whether in trust or out- 
right and whether of present or future 
interests. The amount of nuisance rev- 
enue that would be lost by such an amend- 
ment is negligible, and the benefits that 





would be derived by both the taxpayer 
and the Government certainly would seem 
to justify the suggested change. The con- 
flict in Circuit Court decisions, as to the 
availability of the exclusion for gifts in 
trust where the trustee has discretion to 
either pay over or accumulate the income, 
would also be obviated. 

This subject is more fully discussed by 
Edward N. Polisher, in Nov. 1944 Trusts 
and Estates 477. 


Taxation of Life Insurance Pro- 
ceeds. The Revenue Act of 1942, for the 
first time, put the taxation of insurance 
on an intelligible basis. One point, how- 
ever, which needs clarification is the term 
“incident of ownership” under Sec. 811 
(zg) (2) of the Internal Revenue Code. 
One of the tests of taxability is whether 
the decedent possessed at his death any of 
the incidents of ownership, defined here 
as not including a reversionary interest. 
The other test is payment of premiums 
by the insured. Under Sec. 404(c) of the 
Revenue Act of 1942, it is provided that 
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where the decedent paid premiums on or 
before Jan. 10, 1941, the insurance pro- 
ceeds are to be excluded pro tanto if, at 
no time after that date, he possessed an 
incident of ownership. The Treasury 
here construes incident of ownership as 
including a reversionary interest. There 
seems to be no reason for using the term 
incident of ownership in two senses in 
the same statute, or for not excluding a 
reversionary interest as an incident of 
ownership in this case, as well as in the 
other cases covered by Sec. 811 (g) (2). 


Estate Tax on Charitable Remain- 
ders Subject to Invasion. In Merchants 
National Bank v. Commr., 320 U.S. 256, 
Nov. 15, 1943, the Supreme Court held 
that where the corpus could be invaded 
for the happiness of the life beneficiary, 
no deduction could be claimed for a gift 
of the remainder to charity. This decision . 
and others of a similar nature are based 
on the theory that the amount of the gift 
is not determinable. Consequently, no 
deduction is allowed in arriving at the 
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estate tax despite the fact that the power 
to invade corpus may never be exercised. 
Similar results arise in cases involving 
contingent remainder bequests to charity. 

It should be borne in mind that most of 
these situations involve older people. It 
is rather absurd to suppose that these 
people who have lived a settled and quiet 
life will suddenly embark on careers of 
riotous living the moment the decedent 
passes away so that corpus will have to be 
invaded. The Treasury should get a tax 
only on the portion, if any, invaded. The 
ultimate exemption to be allowed in cases 
of charitable remainders with power to 
invade corpus and in cases of contingent 
remainders should be in accordance with 
the actual occurrence of events. 

Protection of the Government is sim- 
ple. Wherever there is real doubt, the 
Treasury can collect the full tax, or ac- 
cept a bond, and await the actual occur- 
rence of events which will finally deter- 
mine the true amount of the estate tax 
due. 


Multiple Domicile. Problems under 
this heading should be alleviated by Fed- 
eral legislation permitting the states to 
leave the question of determining domi- 
cile to a Federal court, say, the Tax 
Court. Under such a set-up the Federal 
government would collect not only the 
Federal estate tax but also the state death 
tax, provided the States involved in the 
controversy agreed to this by general leg- 
islation. Such court would decide where 
the decedent was domiciled and pay over 
to that State its share of the tax. 

The Federal courts would have to ad- 
mit that this is a Federal question within 
their jurisdiction. This procedure would 
also require state death taxes to be under 
the control of the Federal government 
through extending the Federal estate tax 
credit provisions only to those States 
which would accept the Tax Court’s 
determination on this question. 

On the other hand, the States could 
help to solve the question of domicile and 
multiple taxation if greater uniformity of 
rates existed among them. The present 
disparity in rate structures encourages 
property owners to change their domicile 
in order to escape the impact of high 
death taxes. With more uniform rates 
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they would have little or no reason to 
make colorable shifts in domicile. 


Assessment of Gift and Estate Taxes 
Against Donees and Transferees. Un- 
der the present law, the Commissioner 
has the right to assess gift taxes against 
donees, transferees or fiduciaries, pro- 
vided he makes such assessment within 
one year after the expiration of the pe- 
riod of limitations for assessment against 
the donor. Decisions show that not only 
are donees liable for the donor’s tax on 
gifts made to them, but also on gifts 
made to others despite the fact that no 
notice is ever mailed to the donor assess- 
ing the tax, or that the donor is solvent 
and financially able to pay the deficiency. 


The extra one-year period for assess- 
ment of gift tax against donees and oth- 
ers should be eliminated and the period 
of limitation for assessment should be 
the same as that against the donor. Sim- 
ilarly, the provision pertaining to the 
assessment of estate tax against trans- 
ferees and others in comparable situa- 
tions should be changed to provide for the 
same period of limitation for assessment 
of estate tax as that against the estate 
itself. 


Previously Taxed Cash and Other 


Property. The Internal Revenue Code 
excludes from the gross estate of a dece- 
dent property which has been subjected 
to a gift or estate tax within five years 
before the accrual of the second tax, 
where such property is properly identifi- 
able. This provision does not afford an 
adequate remedy. It seems that the Treas- 
ury refuses to grant the deduction unless 
the property is identified with absolute 
certainty. To obtain the proper deduc- 
tion for securities so acquired is relative- 
ly easy, because they may be traced and 
identified. But previously taxed cash, 
especially where it has been co-mingled 
with other funds in bank accounts, pre- 
sents a different problem. The statute 
should be amended so that such previous- 
ly taxed property need be identified only 
with reasonable certainty. While the Tax 
Court has adopted a sensible view with 
regard to prior-taxed cash, taxpayers 
should not be compelled to litigate the 
question. 





With estate tax rates as high as they 
are today, it is worthy to consider the ad- 
visability of extending the period to 21 
years, and issuing a certificate to each re- 
cipient of a share in the decedent’s estate 
showing the share of the estate tax paid 
thereon. Such certificate could be writ- 
ten off at the rate of 1/21 annually, so 
that at the end of 21 years it would be 
fully written off. If the recipient died 
prior thereto the balance of the certifi- 
cate would be applied against the federal 
estate tax liability of the recipient. This 
would insure that property would not be 
taxed more than once every generation. 


Estate and Gift Tax Liens. Under a 
decision by the Supreme Court of the 
United States the estate and gift tax 
liens are superior to the lien of a mort- 
gagee for value in good faith and without 
knowledge of the liens, despite the fact 
that they are not recorded. The pro- 
visions governing the imposition of liens 
for income tax should also be made to 
apply under the estate and gift tax pro- 
visions. This is necessary to protect bona 
fide purchasers for value against unre- 
corded liens. 


Trust Exemption of $500. The in- 
come tax exemption for trusts ought to 
be increased from $100 to $500, as it 
exists for an estate or individual. This 
matter has no significant effect on the 
large trust, but it does hurt the small 
trust, particularly where there is pro- 
vision for accumulation of income for a 
minor, or where a security gain has been 
realized—a return has to be filed and a 
small tax paid. The resultant benefits 
would more than offset the small loss of 
revenue. 


Section 162(d). This section of the 
Internal Revenue Code, resulting from 
amendments made by Section 111 of the 
1942 Act and Section 133 of the 1943 Act, 
is hopelessly complicated and needs re- 
vision. In places it is inconsistent with 
other provisions of the law, e.g. Section 
162(b). Another fault with the section 
is the fact it uses the word “income” 
without further definition and without 
relation to the terms “gross income” and 
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“net income” as defined elsewhere in the 
Code. The Committee Reports furnish a 
clue as to Congressional intent on the 
word “income” in Section 162(d) (1), but 
the Regulations are not in accord there- 
with. Furthermore, if the language is 
interpreted literally, the last sentence of 
Section 162(d) (3) (B) does not seem to 
make sense. Although Section 133 of the 
1943 Act attempted to eliminate the 
double taxation resulting from Section 
162(d) as originally enacted, it does not 
entirely accomplish this purpose. Ac- 
cordingly, the section should be amended 
to clarify the statute, eliminate the pos- 
sible double taxation of the same fidu- 
ciary income, and make certain that it 
does not apply to decedent’s estates in 
process of administration. 


Income Allocation in Salvage Oper- 
ations. Particular reference is made to 
Johnston v. Helvering, 141 F (2d) 208, 
(C.C.A.-2, 1944), which held that the por- 
tion of proceeds of final sale of property 
acquired on mortgage foreclosure, which 
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the trustee under the state law had allo- 
cated and paid over to the trust income 
beneficiary, was reportable by and taxa- 
ble to such beneficiary for income tax 
purposes in the year of payment. Here, 
the property in question was actually sold 
at a loss which would have been recog- 
nized and allowed if sustained by an indi- 
vidual taxpayer rather than by a trust es- 
tate. This decision appears to run counter 
to the firmly established rules of the 
U. S. Supreme Court governing the tax- 
ation of trust income. And yet the Su- 
preme Court has denied certiorari. A 
corrective statute is needed. (See “State 
Law In Federal Taxation” by George 
Craven, Nov. 1944 Trusts & Estates 473. 


Conflict Between Gift Tax and Es- 
tate Tax. The -<conflict between the gift 
tax and the estate tax as typified by the 
United States Supreme Court decision in 
Robinette v. Helvering, 318 U. S. 184, 
causes a great deal of needless confusion. 
It does not seem logical that taxability or 
exemption of irrevocable trusts for gift 
tax purposes should hinge upon the nar- 
row distinction resulting from this case 
wherein it appears that the vesting of 
any interest no matter how remote would 
subject the property to gift tax whereas 
the reservation of the right to divest 
would exempt such property from tax. Of 
concern is the possibility that both taxes 
might be levied on the same subject mat- 
ter. Either the gift tax should be levied 
in full on the whole gift, and the subject 
matter should be excluded from the com- 
putation of the estate tax, or the proce- 
dure should be reversed. One tax should 
be sufficient for the transaction. This 
would tend to remove the questions per- 
taining to contemplation of death, testa- 
mentary disposition, and the like. 


Accrued Income of a _ Decedent. 
Under the present law, the executor or 
administrator of an estate is required to 
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include income accrued to the date of 
decedent’s death in the income tax return 
for the period after death and is allowed 
a deduction for the Federal estate tax 
paid on such income. Since it is impos- 
sible to determine the amount of the es- 
tate tax in time to claim the proper de- 
duction, it becomes necessary to file 
amended income returns and claims for 
refund after the estate tax has been 
finally determined in order to obtain the 
benefit of the deduction for income tax 
purposes. Appropriate amendatory leg- 
islation is needed. 
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SUGGESTING WILL CLAUSES AND 
REVISIONS 


Editorial 


RUST officers, in conjunction with es- 

tate attorneys and—more recently— 
many qualified estate analysts among the 
life insurance underwriters, have done 
invaluable service to beneficiaries in cut- 
ting down the intestacy rate and in im- 
proving the language, as well as the pat- 
tern, of estate or trust transfers. The 
advertising of chartered fiduciaries has 
been a very wholesome factor contribut- 
ing to better public understanding of the 
need for estate planning and the value of 
these professional services. Slowly, but 
more and more effectively, the fact is 
being driven home that the disposition of 
a life-time’s savings is no job for an 
amateur. The tempo of changes—family, 


economic, tax, as well as in the owner’s 
estate—makes that job a dangerous trap 
for anyone not currently and fully in- 


formed of developments. 

Trust officials who have to operate un- 
der trust agreements or wills, sometimes 
over a long period of years, have occasion 
both to seek well-planned provisions and 
to observe the troubles, dangers or losses 
which result from inexpert draftsman- 
ship. It is natural, therefore, that they 
should more and more take an active part 
in counselling in the preparation of dis- 
positive instruments. A trust officer who 
has a background of practical experience 
in carrying out trust instructions is doing 
less than his duty in not making available 
such observations or suggestions as in- 
quiry determines to be pertinent to his 
customer’s or prospect’s situation. 

The established practice is, of course, 
to have the trust customer consult his 
own attorney, or one of his selection, to 
prepare legal documents. It is particul- 
arly desirable for the trust institution as 
well as the customer for the latter to have 
independent counsel on any testamentary 
or irrevocable disposition of property; 
that is good business and good legal prac- 
tice. But lack of a working cooperation 
between lawyer and trust officer is gen- 


erally detrimental to all parties, particul- 
arly to their common client. 

There are two methods of operation 
which often lead to considerable, and 
wholly unnecessary, embarrassment. The 
first is that of the lawyer who draws a 
fiduciary instrument and has it executed 
without reference to the originating 
party, whether trust officer, life under- 
writer or estate counsellor. Many a will 
or trust, apparently satisfactory to the 
attorney or his client, may be found un- 
suitable on examination by the fiduciary, 
who may know of certain conditions not 
disclosed to the attorney. It does not in- 
crease the attorney’s prestige to have the 
client sign a revised instrument. 

On the other hand, it does not seem de- 
sirable for the trust officer to draw up a 
detailed memo or clauses for the cus- 
tomer. Notes should, of course, be made 
during the interviews, but the details 
and suggested wording or standard 
clauses should be for the attorney’s eyes. 
If they are prepared in the presence of 
the customer or given to him to take to 
his attorney, it places the attorney in a 
secondary role and makes the legal work 
seem more a matter of stenography than 
counsel. The better practice would seem 
to be for the trust officer and attorney to 
deal directly together in the preparation 
of the final draft, based on notes made 
by both in their joint or individual in- 
terviews with the client. Estate analysis 
and planning is a very important, often 
intricate job. Its business and adminis- 
trative aspects are as important as its 
legal, and are complementary. Nothing 
should be done which might lessen the 
respect of the client for the work of the 
lawyer or trust officer or for well-con- 
ceived proposals of the life underwriter. 
The future recognition of the key role of 
each in what is becoming a financial 
“science”—Estate Planning—depends on 
the respect which each builds up for the 
other’s contribution. 
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THE 60,000,000 JOBS DELUSION 


\, URING the Presidential campaign 
Mr. Roosevelt announced a post-war 
goal of 60,000,000 jobs or “full employ- 
ment.” Since that time this slogan has 
been taken up by the “liberals” as a rally- 
ing point for new spending programs, 
Senator Murray has introduced a so- 
called “full employment” bill, and Henry 
Wallace has outlined how this goal was 
to be achieved in his statement before the 
Senate Commerce Committee. There is 
no difference of opinion as to the desir- 
ability of avoiding post-war unemploy- 
ment; the major point in dispute is how 
this shall be done. The major criticisms 
to be directed at the advocates of “60,- 
000,000 jobs” are the overemphasis on 
the height of the goal, the establishment 
of false goals, and the emphasis upon ef- 
fects rather than causes. 


An analysis of the available data indi- 
cates that the 60,000,000 goal is too high. 
After allowing for the men who will re- 
main in the Armed Forces, the Brookings 
Institution estimates our post-war work- 
ing force at 57,000,000 persons, including 
the unemployables, the sick, seasonal em- 
ployees, 1,000,000 children under 18 years 
of age, and 2,000,000 persons over 65. 
After allowing for transitional unemploy- 
ment, it is estimated that about 54,000,- 
000 post-war jobs may be required. 


That the prevention of large scale un- 
employment in the post-war period will 
present a major problem is clearly indi- 
cated by two figures. Before the war 
there were 45,000,000 gainfully employed 
while at the present time the prodigious 
needs of our war economy are being met 
by 52,000,000 workers. In other words, 
it is being urged that we must have avail- 
able more jobs after the war than we 
have at today’s exceptional tempo of ac- 
tivity. In the absence of overtime, of 
course, it would require several million 
more workers to meet our current needs. 


It is frequently asserted by labor lead- 
ers, government officials and even some 
industrialists that industry must furnish 
these additional jobs. This is patently 
absurd. Before the war, that segment of 
economic activity designated as industry 


provided about 11,000,000 jobs, or only 
about one-fourth of the total. Even dur- 
ing the war, industrial employment ac- 
counts for less than 16,000,000 jobs. 
Moreover, what is this entity “industry” 
which is charged with this responsibil- 
ity? Big business? Small business? 
Before the war there were more than 
4,500,000 employers in this country. 
Which ones have the responsibility to em- 
ploy additional workers and who will de- 
cide how many? The fact is that em- 
ployers hire additional workers when it 
is profitable to do so. As the National 
City Bank of New York has correctly 
pointed out: 


“Employers can give employment to 
the extent that they provide goods or 
services which people want at prices ~ 
which people will pay... They cannot 
guarantee jobs irrespective of wage 
rates and hours and conditions of work.” 


Here in a nutshell is the core of the 
problem—the establishment of an eco- 
nomic environment conducive to an ex- 
pansion in production and hence in the 
number of jobs. 

The major criticism to be directed 
against the emphasis upon 60,000,000, or 
any other number of post-war jobs, how- 
ever, is that it deals with results, not 
causes. Senator Wherry of Nebraska has 
effectively summarized the situation as 
follows: “Full production and full em- 
ployment—whatever these phrases may 
mean—are not synonymous. The old 
WPA provided a great many jobs but 
very little production . . They were a 
drain upon wealth, and if any of the 
several make-work schemes now pro- 
posed go into effect, it is entirely possible 
for us to have 55 or 60 million persons 
employed and yet have a declining stand- 
ard of living. It is the customers, not the 
employers, who provide the jobs.” Jobs 
are the result of production. The empha- 
sis, therefore, must be upon the expan- 
sion of production of goods and services 
elected by consumers because only in that 
way can jobs be provided at a wage which 
will be in line with the American stand- 
ard of living. 





For twelve years we have been placing 
primary reliance upon government spend- 
ing as a cure-all for unemployment. De- 
spite such spending we still had almost 
10,000,000 unemployed before our war 
program was inaugurated. Now it is be- 
ing proposed that bigger and better 
spending programs be introduced in or- 
der to guarantee that jobs will be avail- 
able. Thus, Mr. Wallace has recom- 
mended that whenever the employment 
declines below 57,000,000, we should em- 
bark upon large scale government spend- 
ing in order to re-establish that “floor” 
for jobs. Of course, if we follow that 
suggestion, it will then be pointed out 
that spending must be continued to pre- 
vent the number of employed from falling 


WORKING CAPITAL 


S a result of large wartime earnings, 
the difficulty of utilizing depreciation 
reserves fully, and other factors, Ameri- 
can industry is in the most liquid position 
in its history. The Securities and Ex- 
change Commission estimates that the 
net working capital (the excess of cur- 
rent assets over current liabilities) of 
American industry is now $44,300,000,- 
000. On the basis of these “global” sta- 
tistics it is often claimed that industry 
faces no financial problem in the recon- 
version period. It is probably true that 
a large number of companies will have 
adequate working capital to finance their 
post-war needs. But there is serious 
question as to whether this general state- 
ment is applicable to small business or to 
new companies. Two recent studies pub- 
lished by the National Industrial Confer- 
ence Board and by Harvard University 
are very pertinent in this connection. 
The Conference Board study analyzed 
the working capital position of 125 metal 
companies each with a net worth of less 
than $1,000,000. At the end of 1943, this 
group of companies had current assets 
which were only about one-sixth larger 
than their current liabilities. The mar- 
gin was even less satisfactory for the 
companies with a net worth of less than 
$100,000. The weak working capital pos- 


207 


below the figure he chooses. But how 
long can the federal government continue 
to spend more than it takes in? At some 
point, all history demonstrates, there 
would be a disastrous financial collapse, 
bringing really serious unemployment. 
The record of the pre-war decade has 
indicated clearly that we cannot spend 
our way into prosperity. Re-establish- 
ment of the profit motive, the elimination 
of barriers to jobs such as the higher 
costs resulting from make-work rules by 
unions and monopoly practices by indus- 
try, the cessation of political diatribes 
against industry, lower business taxes 
and related incentive measures provide 
the surest road to high level post-war 
production and hence post-war jobs. 


FOR SMALL BUSINESS 


ition of these companies is further 
emphasized when it is realized that more 
than a third of the current assets of these 
companies consisted of inventories. Be- 
cause much of these inventories are not 
suitable for civilian production and hence 
may have value only as scrap, even this 
narrow margin may prove to be non-exis- 
tent. The Board’s conclusion after an ex- 
amination of other relevant factors, in- 
cluding tax refunds, was that “A slight 
miscalculation in estimating the magni- 
tude or in the timing of cash receipts 
could very easily involve these companies 
in difficulty . . . small corporations may 
encounter considerable difficulty from in- 
adequate amounts of liquid working capi- 
tal—particularly the smaller corporations 
now engaged heavily in war production.” 

The Harvard University study (“Effect 
of Federal Taxes on Growing Enter- 
prise” by J. K. Butters and John Lint- 
ner) directs attention to the problems 
faced by new companies or new indus- 
tries under the present tax laws. Small 
and growing companies have found it 
difficult to accumulate large amounts of 
working capital during the war. Butters 
and Lintner warn that “numerous indivi- 
dual enterprises and possibly some entire 
industries will be confronted with severe 
working capital or cash shortages during 
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the transition years.” In some cases the 
payment of tax refunds, to which these 
companies are entitled, would alleviate 
the pressure but there is yet no assur- 
ance that these payments will be prompt 
enough. 

The problem of new industries is par- 
ticularly important because these indus- 
tries can provide many of the new jobs 
we will need in the post-war period. Sev- 
eral measures can contribute to a success- 
ful solution of this problem. Credit pools 
for small business can be formed as has 
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been done by banks in many communi- 
ties. Provision should be made for 
prompter refunds of 10% excess profits 
tax credits which now are not payable 
until two years after the end of the war. 
Of particular importance would be an ad- 
justment in the taxes levied on these 
companies; tax laws should be liberalized 
to give greater incentive to new business- 
es and to small business. Unless such ac- 
tions are taken promptly, we will have to 
pay a price in the form of fewer post-war 
jobs. 


PUBLICITY FOR WAR CONTRACT CANCELLATIONS 


HE earnings position of most corpo- 

rations is vitally influenced by the 
volume of war orders. The magnitude of 
these orders, the time of their cancella- 
tion, and related factors will influence 
significantly the earnings on their securi- 
ties over the next two years and, undoubt- 
edly, their market value. With the prob- 
ability that the two wars will not end 
simultaneously and that many cancella- 
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tions will take place after one war is end- 
ed, the impact of cancellation of war con- 
tracts will be uneven. Those firms con- 
tinuing to produce until the complete ces- 
sation of hostilities will be in a better 
earnings position, at least temporarily. 
This situation has enormous possibilities 
for giving insiders an advantage over 
other stockholders. Those who are in- 
formed of these cancellations days or 
weeks before other stockholders will be 
able to dispose of their holdings at fav- 
orable prices to persons who are not fully 
aware of the actual facts. 

Since the supplies used in war produc- 
tion will in many cases not be suitable 
for peacetime production, large shrink- 
ages in inventories probably will take 
place. That this is not theory was clear- 
ly indicated in the recent difficulties ex- 
perienced by Elastic Stop Nut Corpora- 
tion. It was reported that as a result of 
contract cancellations inventories valued 
at $3,000,000 had to be disposed of for 
$250,000. Unless some provision is made 
to enable all investors to obtain informa- 
tion simultaneously concerning cancella- 
tions, many will be adversely affected. 
Here is an opportunity for the Securities 
and Exchange Commission to perform a 
very useful service in protecting the in- 
vestor. The S.E.C. should require every 
company to report contract cancellations 
by wire the day they are received. That 
agency should then make public this in- 
formation in a special release each day. 
Newspapers and financial services would 
then publicize this information. 








209 


HIGHER WAGES MEAN LOWER TAX YIELDS 


N connection with the drives for high- 

er wages during the past year it has 
frequently been pointed out in these 
pages that such wage increases are infla- 
tionary and that they would result in an 
increase in the federal deficit. Concrete 
evidence of this observation is now fur- 
nished in the annual report of the United 
States Steel Corporation. This company, 
along with other basic steel producers, 
was ordered by the National War Labor 
Board to increase payments to its work- 
ers in the form of higher shift differen- 
tials, liberalization of vacations, and the 
elimination of intra-plant inequalities— 
and these increases were made retroac- 
tive. The Steel Corporation estimates 
this added cost at $30,000,000 and, as a 
result of these payments, the amount of 
taxes it paid in 1944 was reduced by 
$25,700,000. This latter figure repre- 
sents the reduction in taxes paid by only 
this one company. 


When the entire steel industry is con- 
sidered the total will, of course, run sub- 
stantially higher. And if the War Labor 
Board permits further wage increases to 
the workers of other industries, such as 
textiles, electric, meat packing, and auto- 
mobile, which have applications before 
the Board—the reduction in taxes will 
run into hundreds of millions of dollars. 
There is a small offset against this loss 
of tax revenues because many of these 
workers will pay a tax equivalent to 23 
per cent of their increased wages. But 
the net loss will still be substantial and 
will mean a federal deficit higher than 
would have prevailed in the absence of 
the wage increases, not only in this but 
possibly in succeeding years. 


The resulting larger deficit will have to 
be financed by bank credit. This means 
a larger post-war debt and also an in- 
crease in the inflationary pressure upon 
price ceilings. This mounting inflation- 
ary pressure takes two forms. The pur- 
chasing power in the hands of wage earn- 
ers is increased, thus encouraging freer 
spending, while, at the same time, the in- 
crease in costs to the industries affected 
makes it necessary to increase prices. 


There have already been some price in- 
creases in the steel industry and it is re- 
ported that further increases will have 
to be made as a result of the wage in- 
crease granted by the War Labor Board. 
As civilian supplies become tighter and 
as the opportunities for effecting econo- 
mies in production costs become still less 
these pressures are bound to increase. 


As we look back over the war years it 
is apparent that we have done a relative- 
ly good job in holding the line. The size 
of price increases is only a fraction of 
that which took place in World War I. 
Living costs have advanced less than one- 
third as much. But the important period 
lies ahead. A consequent major prob- 
lem will be to hold the line firmly for and 
beyond the duration without squeezing - 
the manufacturer, wholesaler or retailer 
beyond the endurance of private enter- 
prise. 
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HOLDING COMPANY COMMON STOCKS 


HE Supreme Court, in a significant 

decision, has hvld that different prin- 
ciples should apply to the liquidation of 
public utility holding -companies than 
those which prevail in connection with 
bankruptcy. Under the Public Utility 
Holding Company Act of 1935, inter- 
mediate holding companies must be elim- 
inated. This involves the liquidation of 
solvent companies in which common 
stocks may appear to have little or no 
earning power currently, although in 
time substantial earnings might be real- 
ized. The Supreme Court has ruled, 
therefore, that the potential earning 
power of public utility common stocks 
must be considered. 

In the case before it, that of the United 
Light and Power Company, it was found 
that the assets of the company were in- 
sufficient to pay off preferred stockhold- 
ers at the liquidating price of $100 a 
share, plus accrued dividends of $75 a 
share. Instead of meeting these prior 





claims in full as is done in bankruptcy 
proceedings and then using whatever 
would be left—which in this case would 
be .nothing—for common = stockholders, 
the Supreme Court ruled that common 
stockholders should participate to some 
extent in the liquidation. In other words, 
a proper distinction was made between 
the value of common stock on the basis 
of assets and on the basis of earning 
power. Because of the forced nature of 
these liquidations, the common stock has 
no current asset value, although it does 
have potential earning power. 

This decision appears to be an emin- 
ently sound one and should go far toward 
speeding up the final carrying out of the 
mandate of the Congress. It. has always 
seemed unfair that as a result of this 
arbitrary action on the part of the gov- 
ernment the common stock, even though 
it had substantial value if the company 
had been allowed to remain a going busi- 
ness, should be wiped out. 
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NEW RULING REQUIRES REVIEW 
OF STOCK PURCHASE PLANS 


HE application of Section 126 of the 

Internal Revenue Code has been ex- 
tended by a recent Treasury Department 
ruling in a manner that, to the author’s 
knowledge, was not originally contem- 
plated. It has long been settled that if 
an estate sells securities, the value of 
such securities as of the date of the dece- 
dent’s death, and not the actual cost of 
acquisition to the decedent, shall repre- 
sent the cost base in determining capital 
gain. This resulted in freeing from capi- 
tal gains tax the appreciation in value 
(unrealized profit) up to the decedent’s 
death. Stock in a closely held corpora- 
tion, sold by an estate under a purchase 
and sale agreement entered into between 
the decedent and surviving stockholders, 
was treated in the same manner. 


But the new ruling says in effect that 
under binding purchase and sale agree- 
ments the original cost to the decedent 
must be used by his estate in determining 
the amount of profit for purposes of capi- 
tal gains tax. Thus the difference be- 
tween the cost of the stock to the dece- 
dent and the sale price received by his 
estate is subject not only to estate tax but 
also to capital gains tax. The evident 
theory underlying this ruling is that the 
gain (or profit) in the stock represents 
income of the decedent received after his 
death, on the basis that he had effected a 
binding sale during his lifetime, even 
though delivery was not made until after 
his death. 


It will be noticed that the expression 
“binding sale’ is used—as that is the 
basis on which this tax ruling was.made. 
This indicates that if the sale were ulti- 
mately effected by means of an option, 
not exercised until after the decedent’s 
death, this capital gains tax would not be 
applicable. However, purchase and sale 
agreements for the disposition of a 
deceased stockholder’s interest in a 
business, in most cases have substance 


only if the agreement is binding on both 
the decedent’s estate and on the surviv- 
ing stockholders. Only by such means 
are both fully protected. Therefore, the 
conversion of these binding agreements 
to mere options, for purposes of elimin- 
ating the capital gains tax, does not re- 
present the best solution unless the cir- 
cumstances of a given case dictate that 
the option was the best method in the 
first place. 

Furthermore, this new ruling by the 
Treasury’s General Counsel has not been 
tested in the courts. But even if this ad- 
ditional tax on stock purchase plans is 
upheld, its severity will not necessarily | 
mitigate against what is otherwise a 
sound financial plan. Although, as pre- 


viously stated, the “profit” in the stock 
is subject to both estate tax and capital 
gains tax, the amount paid in estate tax 
reduces the amount of profit subject to 


capital gains tax. What is left is sub- 
ject to a maximum 25 per cent capital 
gains tax. 


From another point of view, it may be 
possible, by means of proper planning, to 
reduce this tax or even to eliminate it en- 
tirely. Such mechanisms as multiple 
trusts, installment sales, recapitaliza- 
tions and sales effective through wives or 
other heirs, are matters that should be 
investigated in conjunction with legal 
and tax counsel. 

The effect of this additional tax is fur- 
ther minimized under the type of stock 
purchase plan which is funded by life in- 
surance. In these cases the surviving 
stockholders may be possessed of inex- 
pensive dollars for purposes of purchas- 
ing the stock of the deceased stockholder. 
Any tax disadvantage to the decedent’s 
estate could be offset through adjusting 
the gross sale price upward. 


INVESTMENT OF SURPLUS INCOME 
(CAPITAL) 


URPLUS annual income, being that 
which is left over after personal liv- 
ing expenses and current taxes, becomes 
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capital (savings) available for produc- 
tive investment. Part of this is used for 
fixed annual investment commitments, 
such as War Bonds, mortgage amortiza- 
tion, and life insurance premiums. The 
remainder is ordinarily considered for in- 
vestment in stocks and bonds or other 
fields. Today’s drastic income tax rates 
require a further examination of this 
subject. 

The basic income of a business or pro- 
fessional man is that which he receives 
from his commercial enterprise in the 
form of salary or other earnings. This 
income should be considered basic for the 
reason that, regardless of income from 
other sources, such as investment in- 
come, a man will sell his personal services 
and abilities for as much as he can secure. 
Tax-wise, there is little or nothing he can 
do about that type of income, whereas 
other forms of income possibly can be 
planned to effect tax economies. 

Basic business income may, therefore, 
be considered for tax purposes as that in- 
come which uses up all allowable deduc- 
tions and exemptions and the lowest rates 
in the tax schedule. Any other income is 
added on top of this and meets the high- 
est tax rates commencing on the tax 
schedule from a point where basic income 
leaves off. This type of tax treatment 
differs from that involved in the situa- 
tion of a taxpayer who merges all forms 
of income into one, determines the tax 
on the whole, and thus considers that the 
ratio of total tax to total income repre- 
sents the tax rate on each dollar of his 
income regardless of its source. If the 
tax position of an investment program is 
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considered on that basis, the investor may 
be taking risks unwarranted by his net 
return, for under proper analysis each 
dollar of investment income must be re- 
duced by the highest applicable tax rate, 
not by the effective tax rate on his in- 
come as a whole. The following table will 
illustrate this: 


Column Column 
bad Vee om” 
BASIC SALARY OR BUSINESS IN- 


ss ---$25,000 $50,000 


Minus—deductions ‘for interest, con- 
tributions, and other payments .... 2,500 5,500 
BR CII ons cianincenicnnieeonaiesn cecseeeee-22,500 $44,500 
Minus—exemptions (self only) ........ 500 500 





Taxable Income .....................---.---....$22,000 $44,000 


HIGHEST TAX RATE ATTAINED 
BY BASIC INCOME 
Combined Federal Normal and Sur- 
tax on top $2,000 of income ......... 59% 72% 


NEXT TAX RATE ON INCOME 
FROM SECURITIES 
Combined Federal Normal and Sur- 
tax on next $4,000 of income ........ 62% 75% 


It will be seen from Column “A” that if 
our taxpayer received $4,000 in taxable 
income from securities, on top of his sal- 
ary income, 62% of it would be paid in 
Federal income taxes. (Any net state 
income tax must be added.) Our Column 
“B” taxpayer must pay 75% of his invest- 
ment income in taxes. And if we had a 
Column “C” taxpayer, investment income 
received on top of $100,000 of basic busi- 
ness income would be taxed at 92%. As 
a result of this situation, dividends and 
interest from securities do not mean 
much to these taxpayers. And invest- 
ment risks must be appraised on this 
basis, as the market price paid for securi- 
ties is not discounted for the particular 
tax rate applicable to each investor. 


Some investors ignore the current net 
income return entirely, and buy securities 
primarily for purposes of capital appre- 
ciation which, if and when realized, is 
subject to a maximum tax of only 25%. 
But this, of course, is pure speculation. 
As a result, more and more attention is 
being given to the selection of fields for 
investment, wherein current net income 
productiveness is not subject to such tax 
destruction as indicated. Following are 
two types of investment plans which can 
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assist the taxpayer to conserve capital 
and its earning power within his family: 


Life Insurance Policies. These have 
many tax advantages over most other 
forms of investment: 


(1) Cash value reserves of these poli- 
cies (current capital) earn 244% to 3% 
interest not subject to current income 
tax (3% tax-free interest is equivalent to 
12% taxable income for an investor in a 
top 75% tax bracket). A large percen- 
tage of premiums paid by the investor 
becomes cash value reserves, earning in- 
terest. 

(2) When the investor desires to re- 
tire from business, he may convert his 
cash values to a life annuity for himself, 
at annuity rates more attractive than if 
he, at that time, purchased such an an- 
nuity in the open market. 

(3) In the event of premature death, 
his estate is guaranteed a further profit 
on his investment, not subject to capital 
gains tax. 

(4) A fixed number of dollars is 
guaranteed in cash to his estate for the 
payment of estate taxes, thereby saving 
other investments from loss through 
possible forced liquidation. 

(5) Life annuities may be provided for 
heirs—not subject to income tax to them 
under current tax regulations. 

Investment life insurance policies may 
be purchased on a single payment or an- 
nual premium basis, decision in this re- 
spect being governed by the requirements 
of each case. Furthermore, from the 
standpoint of the investor, the capital and 
income dollars under a life insurance pol- 
icy are guaranteed for the lifetime of the 
investor and his heirs, thereby eliminat- 
ing the reinvestment problem involved in 
other investments. 


Immediate Trusts for Family Mem- 
bers. For that part of a family’s capital 
which should still be invested in securi- 
ties, it is possible to continue such form 
of investment and reduce the income tax 
on current earnings by means of a family 
trust. Under this type of plan, capital 
could be placed under an immediate liv- 
ing trust, administered by a properly se- 
lected trustee, providing that the income 
be paid to the grantor’s wife with pro- 
vision for successor beneficiaries. The 
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grantor himself cannot be a beneficiary. 
Under this plan the income on the securi- 
ties in the trust would be taxable to the 
wife and not to the grantor. Such income 
would thus be taken out of the highest 
income brackets of the grantor and rele- 
gated to the lowest income tax brackets 
of his wife. A considerable part of such 
investment income is thereby conserved 
within the family, making the net invest- 
ment return justify the investment risk. 


If such a trust is established in an 
amount greater than $30,000 a Federal 
gift tax would be involved, but upon the 
death of the grantor, the principal of the 
trust would not be taxed as part of his 
estate. The gift tax would be at the 
lowest applicable tax rates on the sched- 
ule, and the estate would save the highest 
applicable estate tax rate. 


Current Articles 


Administration of Federal Income Tax: 
Norman D. Cann, New York Certified Pub- 
lic Account, January. 

Device for Avoiding Widow’s Privilege of 
Renunciation of Will: Alvin E. Evans, 
Kentucky Law Journal, January. 

Venue of Probate and Administration 
Proceedings: Paul E. Bayse, Michigan Law 
Review, December. 

Torts to Expectancies in Decedents’ Es- 
tates: Alvin E. Evans, University of Penn- 
sylvania Law Review, December. 

Ex-Wife’s Power to Attach Spendthrift 
Trust Income t Eonforce Decree for Ali- 
mony: Ibid. 

The Family Trust — Its Income Tax 
Fate: Edward N. Polisher, Dickinson Law 
Review, January. 
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THYL gasoline inventor, Thomas 
Midgley, Jr., established a trust of 
the bulk of his estate, out of the income 
from which the trustee is to pay an an- 
nuity to his mother. Of the remainder 
of the income, 80% is to be paid to Mrs. 
Midgley, and 10% each to a daughter and 
a son. Upon Mrs. Midgley’s death, the 
children will share the income equally 
until the youngest grandchild reaches the 
age of 21, at which time the trust termin- 
ates and the property is distributed in 
equal shares to the grandchildren. Mr. 
Midgley, who was president of the Amer- 
ican Chemical Society and discoverer of 
the compound on which modern air con- 
ditioning and refrigeration are based, 
named his wife and The Huntington Na- 
tional Bank of Columbus, Ohio, as co- 
executors and the bank as sole trustee. 
The trustee is confined to legal invest- 
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ments, but during Mrs. Midgley’s life- 
time, with her consent and that of two 
business men she is to name, the trustee 
may invest outside the legal list... 


* * * 


Major General Frederick W. Coleman, 
retired former chief of finance of the 
Army and governor of the Soldiers’ 
Home, created a trust during his lifetime 
with the American Security and Trust 
Company of Washington, D. C., as trus- 
tee. His will, probated last month, gives 
personal and household effects to his wife 
and the rest of the estate to the trust 
company to be administered and distrib- 
uted according to the terms of the exist- 
ing trust. Mrs. Coleman and the trust 
company are named executors of the 
will... 

* * * 


Robert H. Blake, general manager in 
the United States of the Cunard White 
Star Line, who had been honored for his 
work in transporting supplies in both 
World Wars, bequeathed the residue of 
his estate in trust to pay his wife the in- 
come and so much of the principal as the 
trustees deem necessary for her proper 
maintenance and support. Upon her 
death one-third of the trust fund is to be 
paid over to a daughter and the rest kept 
in trust to apply so much of the income 
as the trustees determine to be necessary 
for the maintenance, education and sup- 
port of a son until he becomes 21. At 
that time, any accumulated income is to 
be paid over to him and he is to receive 
the entire income thereafter until he at- 
tains the age of 30, when the principal is 
to be transferred to him. Should the son 
die before reaching that age, the princi- 
pal is to be distributed among his issue 
or, if none, to the daughter or her issue. 
Mrs. Blake and Chase National Bank of 
New York are named executors and trus- 
tees, with the son as successor trustee 
upon her death, provided he attains ma- 
jority. A codicil grants Mrs. Blake pow- 
er to require the bank to resign as trus- 
tee, but in that event she is to substitute 
another institution. 
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BANK OF NEW YORK 
ESTABLISHES COMMON 
TRUST FUND 


The New York State Banking Department 
has announced the authorization of the 
Bank of New York to establish a discretion- 
ary common trust fund. This fund, which 
was put into operation on January 31st, is the 
third of the discretionary type in the State, 
and adds an important chapter to the pro- 
gressive history of this bank since the 
founding of the progenitor New York Life 
Insurance & Trust Co. on March 9, 1830. 
The charter reads that this company was 
formed to accept and execute trusts of any 
description committed to them “by any per- 
son or persons whatever,” but it is pointed 
out that Discretionary Common Trust Fund 
A of the Bank of New York is purely a 
supplement for the service of bona fide trust 
customers. R. McAllister Lloyd, vice pres- 
ident, is in charge. 

The first bank to establish such a fund 
in New York was the Marine Midland Trust 
Company; the second was the Continental 
Bank & Trust Company, also of New York 
City, which also established the first “legal 
investment” common fund in the state. 


Central Trust Establishes 
First Common Trust Fund 
in Ohio 
The Central Trust Company of Cincinnati 
has established a discretionary common 
trust fund, the first in Ohio under Federal 
Reserve regulations. Approved by the State 
Superintendent of Banks, the fund began 
operation on December 30, 1944.. On the 
points as to which there is a difference of 
opinion among those interested in this sub- 

ject, the Plan provides as follows: 

Original unit value is $100. 

Income earned between valuation dates 
is deemed to accrue at an equal rate from 
day to day. 

In its discretion, the trustee may issue 
non-negotiable certificates of particicipation 
evidencing an interest in the common fund. 

The fund is to be valued on the last bus- 
iness day of March, June, September and 
December. 

Clarence Thesing, assistant trust officer, 
is in charge of the common trust fund. 





Transferring G Bonds to 
Common Trust Funds 
at Pennsylvania Company 


At the January meeting of the Personal 
Trust Round Table, New York Chapter, 
A. I. B., Albert W. Whittlesey, Trust Offi- 
cer, The Pennsylvania Company for Insur- 
ances on Lives and Granting Annuities, 
Philadelphia, described the manner in which 
his institution handled the question of Ser- 
ies G Savings Bonds in the small “legal 
trusts” which participated in the new 
“legal” common trust fund established by 
the Pennsylvania Company late last year. 
Although the amount of Series G bonds 
when consolidated in the common trust fund 
(common trust fund took over the Series G 
bonds held in the individual “Legal 
Trusts’) exceeded the $100,000 limit not 
only for the year but in many months, by 
arrangement with the Federal Reserve 
Bank and the Treasury Department reis-. 
suance of new Series G bonds in the name 
of the common trust fund for the partici- 
pants was permitted. This resulted in a 
great saving since many of the Series G 
bonds held in the individual trusts were of 
small denominations and the clerical work 
involved in the collecting and crediting of 
interest, vault controls, etc. were greatly 
reduced. 


Germantown Trust Reports on 
Common Trust Fund 


The fourth annual report of the common 
trust fund administered by Germantown 
Trust Company of Philadelphia reveals that 
the value of each unit had increased to 
$11.07 as of Oct. 31, 1944, from $10.59 on 
Dec. 31, 1943. President Louis H. Bieler 
points out in a foreword that the fiscal year 
termination date of the fund has_ been 
changed from the calendar year end to Oct. 
31. Income on an annual basis was at the 
rate of slightly less than $.40 per unit. 


The principal value of the fund on Oct. 
31 was $3,685,749, representing 332,832 
units, and diversified as follows: Cash, 
$13,387; U. S. Government Bonds, $842,525; 
Other bonds, $551,519; Preferred Stocks, 
$868,812; and Common Stocks, $1,446,235. 
These market values were some $322,000 
over cost. 
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Detroit Organizes Life Insurance 
and Trust Council 


On February 7, 1945, Detroit became the 
twenty-fourth city in the United States to 
organize a Life Insurance and Trust Coun- 
cil. Asa result of initiatory steps taken by 
the Detroit Life Underwriters Association, 
under the Presidency of Lantz L. Mackey, 
(Home Life of. New York) in cooperation 
with representatives of the five corporate 
fiduciaries of Detroit, the Detroit Life In- 
surance and Trust Council was formally 
launched at an organization dinner meet- 
ing attended by more than seventy inter- 
ested individuals. 

John W. Paige, C.L.U. and Manager of 
the Detroit office of The Mutual Life Insur- 
ance Company of New York, was Chairman 
of the organization meeting which was 
featured by a talk by Paul H. Conway, 
General Agent in Syracuse of the John 
Hancock Mutual Life Insurance Company. 
Mr. Conway drew from his long experience 
as Chairman of the National Association of 
Life Underwriters Committee on Coopera- 
tion with Trust Officers to give a bit of 
historical background of the life insurance 
and trust council movement and he also 
stressed the advantages to be derived from 
such an organization. At the close of Mr. 
Conway’s talk his audience approved and 
adopted the by-laws of the proposed coun- 
cil. The officers of the Council are: 

President: John W. Paige, C.L.U., Man- 


ager, The Mutual Life Insurance Company 
of New York. 


Vice President: Vance L. Desmond, 
Asst. Vice President, Detroit Trust Com- 
pany. 

Secretary: H. Peter Trosper, New York 
Life Insurance Co. 

Treasurer: Andrew A. Jenkins, Asst. 
Trust Officer, Manufacturers Natl. Bank. 


Executive Committee: The four officers 
named above, plus C. Carroll Otto, General 
Agent, Mutual Benefit Life Insurance Com- 
pany; George E. Parker, Jr., Vice Pres. & 
Asst. Trust Officer, National Bank of De- 
troit; E. Leigh Jones, C.L.U., Mass. Mutual 
Life Insurance Company. 


0 


The January meeting of the St. Louis Life 
Insurance and Trust Council was featured 
by a talk by T. C. Rice-Wray, well known 
estate consultant, pointing out how life un- 
derwriters,. trustmen, attorneys and ac- 
countants can effectively cooperate in serv- 
ing their mutual clients’ interests. 
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Life Trust Council Elects 


At the annual meeting of the Life Insur- 
ance and Trust Council of North Jersey the 
following officers were elected: 

President: Fred S. Fern, National Life In- 
surance Co. of Vermont 

1st Vice Pres.: Leo Leichter, assistant trust 
officer, Federal Trust Co., Newark 

2nd Vice Pres.: Fred Ditmars, Massachu- 
setts Mutual Life Insurance Co. 

Secretary: Barclay Baekey, assistant trust 
officer, National Newark & Essex Bank- 
ing Co. 

Treasurer: Marvin Henkel, L.V. Day Agency 
of the Mutual Benefit Life Insurance Co. 


The skit “You Planned My Estate. What 
Now?” was presented with the following 
cast: 

Prospect: C. W. Mercer, General Agent, 
Massachusetts Mutual Life Insurance Co. 

Life Underwriter: R. Barry Greene, General 
Agent, Connecticut General Life Insur- 
ance Co. 

Trust Officer: Frederick I. Wilson, vice 
president and trust officer, National State 
Bank, Newark 

Attorney: Frederick J. Waltzinger, Colie 
and Waltzinger 
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Council Hears Drafting 
Suggestions 


More than 100 persons attended the Jan- 
uary meeting of the Philadelphia Life In- 
surance and Trust Council to hear Richard 
K. Stevens, one of the city’s prominent at- 
torneys, discuss what the client should 
know about trusts. Among the many draft- 


ing suggestions which Mr. Stevens offered 
was a will provision clearly indicating how 
the inheritance taxes are to be met under 
the apportionment rule. Sometimes the pro- 
visions of the will and a living trust created 
by the testator 
point. 


are in conflict on this 


—_—_———0 





Distribution of income totaling $23,250 
during 1944 was reported at the recent 


meeting of trustees of the Minneapolis 
Foundation, a non-profit organization ad- 
ministering bequests for charitable pur- 
poses. The Foundation is currently admin- 
istering funds totaling $971,726. Frank T. 
Heffelfinger was re-elected president. 


To Set Up Pension Trust 
Conference 


Establishment of a National Conference 
to coordinate efforts in the fields of Pen- 
sion and Profit Sharing Trusts and Estate 
Planning was recommended by representa- 
tives of the National Association of Life 
Underwriters and the American Bar Asso- 
ciation at a meeting in Chicago late in Jan- 
uary. Edwin M. Otterbourg and Albert 
Hirst of New York were delegated to pre- 
pare a declaration of principles for the co- 
operation of the two associations in these 
fields, supplementing the statement issued 
by them in 1940. Definition of “practice 
of the law” is to be one of the main points 
covered. It is not contemplated at this time 
to have a companion conference with repre- 
sentatives of trust institutions (which play 
an important part in these fields, tu say the 
least), the existing National Conference of 
the American Bar and Bankers Associations 
being deemed sufficient. 


Those present at the meeting in behalf 
of the Bar were: David F. Maxwell, Phil- 
adelphia; John D. Randall, Cedar Rapids; 
Bert C. Bentley, Chicago; Howard L. Bump, 
Des Moines; Mr. Otterbourg; Charles L. 
Goldstein, Detroit; Fred H. Spellman, Alva, 
Okla.; Werner W. Schroeder, Chicago. 


In behalf of the underwriters: Edward J. 
Dore, Detroit; Louis Behr, Chicago; Meyer 
M. Goldstein, New York; George E. Lackey, 
Detroit; C. Preston Dawson, New York; 
Mr. Hirst. 


Oo 


Association Discusses Living Transfers 


The matter of proportioning estate and 
inheritance taxes among recipients of tax- 
able properties not passing through probate 
(e.g. revocable trusts, insurance proceeds, 
gifts in contemplation of death, jointly own- 
ed assets) was discussed at the January 
meeting of the Corporate Fiduciaries Asso- 
ciation of Minnesota. Louis S. Headley, of 
First Trust Company of St. Paul State 
State Bank, led this discussion. Henry Hen- 
retta, of First National Bank of Minneap- 
olis, conducted a discussion of laws affect- 
ing property in joint ownership. 
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Joseph McCord, supervisor of banks in the 
Indiana Banking Department since 1941, 
has been appointed director of the Depart- 
ment of Financial Institutions to succeed A. 
J. Stevenson. 


Trust Companies Assn. Elects 


George C. Barclay, vice president of City 
Bank Farmers Trust Co., New York City, 
has been elect- 
ed president of 
the Trust Com- 
panies Assn. of 
the State of 
New York. 
Other officers 
elected were: 
BernardA. 
Gray, presi- 
dent Northern 
New York 
Trust Co., Wa- 
tertown, and 
Henry A. Theis, 
vice president 
Guaranty 
Trust Co., New 
York City, vice 
presidents; P. E. Godridge, trust officer , 
Bankers Trust Co. New York City, treas- 
urer, and W. Barton Cummins, vice presi- 
dent Chemical Bank & Trust Co., New York 
City, secretary. 


GEORGE C. BARCLAY 


—————_0 


Corporate Fiduciaries Assn. Elects 


At the annual meeting the following were 
again elected: 

President—A. Nye Van Vleck, Guaranty 

Trust Co. 
Vice Pres—James M. Trenary, United 
States Trust Co. 

Secy.-Tr.—Erwin W. Berry, Manufactur- 

ers Trust Co. 

The following were elected members of 
the executive committee for three years: J. 
Bryson Aird, Bank of Manhattan Co.; John 
J. Graeber, Chase National Bank; Chester 
A. Allen, Kings County Trust Co. 


—= 0. 


Trust Fee Schedule Report 


The special committee on Personal Trust 
Fees of the Massachusetts Bankers Associa- 
tion submitted, January 15, 1945, a report 
describing seven methods of such fee compu- 
tation. This excellent presentation, based 
on extended study and review of fee sched- 
ules in various eastern cities, is the joint 
work of two committees and presents com- 
parative data and tables of fees under the 
various schedules. Full report will be car- 
ried in the March issue of Trusts and Es- 
tates. 
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Portfolio Holdings of Educational 
and Charitable Institutions 


Per Cent of Security 
Holdings* 

Pref. Common 

Bonds Stocks Stocks 


32.7 21.5 465.8 
73.0 7 6S 
43.4 19.6 37.0 
47.2 9.5 43.3 
52.3 116 36.1 
51.6 14.8 33.6 


Colleges 


Brown Univ. mes 
California (Univ. of) 
Cornell Univ. 
Dartmouth Coll. 
Harvard Univ. _...__.. 
Johns Hopkins ________ 
Pennsylvania 

(Univ. of) 
Rochester( Univ. of) 
Wellesley Coll. 
Zane oe. 
ae: : 


52.5 
42.2 
46.6 
44.5 
48.6 


22.5 
16.4 
18.3 
19.3 
16.3 


25.0 
41.4 
35.1 
36.2 
35.1 


Foundations 


Carnegie Corp. 
<———s 
Carnegie Inst. of 
| 
Commonwealth Fund 
Rockefeller _ 
Foundation _........... 42.6 6.1 
Average _..... 53.7 6.7 


81.1 1.7 17.2 
52.0 9.3 


38. 
39.0 9.9 61. 
51.3 
39.6 


The above institutions hold bonds, pre- 
ferred stocks and common stocks amounting 
at book value to over $850,000,000 (the mar- 
ket value is somewhat in excess of this 
figure) of which over $300,000,000 is invest- 
ed in common stocks. 


*Excluded from totals for each fund are such as- 
sets as plant and equipment, real estate holdings, 
mortgages, etc. which might distort the percen- 
tages with respect to readily marketable assets. 
Figures for colleges are as of June 30, 1944, except 
for Wellesley, Dec. 31, 1944; Carnegie Corp. and 
Commonwealth Fund are as of Sept. 30, 1944; Car- 
negie Inst., Oct. 31, 1944; Rockefeller Foundation, 
Dec. 31, 1944. 

From Feb. 5, 1945, Brevits, 
Sanders & Co., Boston. 


issued by Vance, 
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N. C. Trust Funds and Earnings Up 


Trust assets of state banks in North Caro- 
lina totalled $111,400,018 on Dec. 31, 1943, 
as compared with $98,392,217 the year 
earlier, according to the recent report of 
the State Commissioner of Banks, Gurney 
P. Hood. The 1943 figure represents 31 
trust departments. Gross trust earnings 
also gained, from $559,681 to $609,918. 

During the year, the Commissioner’s of- 
fice made 47 regular trust examinations and 
7 regular examinations of trusteed assets. 
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USE OF FEDERAL SHARES 


RUSTS AND ESTATES recently 

conducted a survey to determine the 
extent to which corporate fiduciaries in- 
vest in Federal Savings and Loan Shares. 
Inquiries sent to 1,000 trust officers 
throughout the nation brought a return 
of approximately 28% replies. 


The Questions 


. Do you advise on investment? Some 
10% said NO and disregarded the re- 
maining questions. The following 
figures are based on the 90% who said 
YES. 


. Have you learned of the Share 
through our pages? 66% said YES; 
others noted seeing messages but also 
referred to direct mail and other pub- 
licity. 

. Do you recommend the Share: Fre- 
quently? Occasionally? Never? Check- 
ed appropriately ...7%...32%... 
61%. 

. In this field do you tend to favor Se- 
lected Federals? 30% said YES. 


. What questions would you like to have 
answered? Most wanted to know 
about the mechanics of insurance, re- 
demption, liquidity. Next they wanted 
to know of its record compared to 
other investments. 


NOTE: Of those who said Yes to #2 
some 57% never recommend the Share; 
of those who said No to #2 some 71% 
never recommend it. Of those who never 
recommend it, only 4% favor Selected 
Federals ,whereas 67% of those who oc- 
casionally recommend it favor that group 
as do 90% of those who frequently rec- 
ommend it. 


Yankees Sold by Bank 


The recent sale of the New York Yankees 
for a reported sum of $3,000,000 was not, 
contrary to popular belief, prompted by the 
Federal government’s demand for taxes on 
the estate of Col. Jacob Ruppert, owner of 
the baseball enterprise, according to Wilfred 
Wottrich, vice president of Manufacturers 
Trust Company of New York which is act- 
ing as administrator of the estate. The 
fact is that the government has not yet 
placed a value on the baseball empire. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ALABAMA 


Birmingham—At the FIRST NATIONAL 
BANK Eugene H. Johnson and George K. 
Kinman were promoted to trust officer. 


Mobile—E. J. McAuley advanced from 
executive vice president to president of 
FIRST NATIONAL BANK, succeeding the 
late L. LeBaron Lyons, who had been elect- 
ed chairman of the board. H. Austill Pharr, 
who served as vice president and trust offi- 
cer for the past 19 years, was advanced to 
executive vice president; Turner Rice, Jr., 
from assistant vice president and trust offi- 
cer to vice president; H. E. Coale, from 
assistant trust officer to trust officer. 


Mobile — MERCHANTS NATIONAL 
BANK named I. B. Cobb, of the new busi- 
ness department, assistant vice president. 


ARIZONA 


Phoenix—Benton M. Lee, manager of the 
investment department, VALLEY NATION- 
AL BANK, was elected vice president. 


CALIFORNIA 


Los Angeles—Arch W. Anderson was re- 
cently elevated from president of the Cali- 
fornia Bank, affiliate of CALIFORNIA 
TRUST CO., to the newly created post of 
chairman of the board. Frank L. King, 
formerly executive vice president, succeeds 
him as president. 


Los Angeles—Among promotions recently 
made at the CITIZENS NATIONAL 
TRUST & SAVINGS BANK, R. C. Winchell 
was named manager of the escrow depart- 
ment and J. J. Tunnicliff advanced from 
trust adviser to assistant secretary. 


Los Angeles—SECURITY-FIRST NA- 
TIONAL BANK advanced the following to 
assistant trust officers: Rex Barnett, R. M. 
Bartee, W. F. Jones, Nicholas Malouf and 
S. B. Ritchie. 


San Diego—GEORGE H. SCHMIDT, exe- 
cutive vice president since 1937 and con- 
nected with the FIRST NATIONAL TRUST 
& SAVINGS BANK since 1926, became 
president to succeed F. J. Belcher, Jr., who 
continues as chairman of the board. Mr. 
Schmidt entered banking in 1908, and later 
joined the Federal Reserve Bank of San 
Francisco. He has been active in the R.F.C. 
advisory board at Los Angeles, executive 


board of the California Bankers Association 
and in many other capacities. 


San Diego—SAN DIEGO TRUST & SAV- 
INGS BANK elected E. D. Clapp trust offi- 
cer in charge of the trust department; W. 
E. Choate, who has been in the statistical 
branch of the trust department since 1929, 
elected assistant trust officer. 


San Francisco—W. F. Gabriel, vice pres- 
ident in charge of the trust department of 
WELLS FARGO & UNION TRUST CO., 
was elected a director. 


COLORADO 


Denver—Thomas A. Dines, president of 
the UNITED STATES NATIONAL BANK, 
was elected chairman of the board to suc- 
ceed Albert A. Reed, retiring chairman and, 
executive vice president. 


CONNECTICUT 


Greenwich—Leonard S. Platt, FIRST NA- 
TIONAL BANK IN GREENWICH, was 
elected vice president and a director and re- 


elected trust officer. 


Hartford — FIRST NATIONAL BANK 
elected as vice president, Joseph R. Proctor, 
manager of public relations and new bus- 
iness; Emil J. Liebewein trust officer; Wil- 
liam Cadwell assistant trust officer. 


Hartford— HARTFORD-CONNECTICUT 
TRUST CO. promoted Samuel Sewell Rod- 
man from trust officer to vice president. Mr. 
Rodman, who joined the company’s staff in 
1942, was formerly associated with Harris 
Forbes & Co. and a partner of Starkweather 
& Co., New York. 


Hartford—John D. Stout, Jr., and Henry 
E. McCone were made assistant trust offi- 
cers and Walter E. Haddock assistant secre- 
tary, at the HARTFORD NATIONAL 
BANK & TRUST CO. 


Meriden—At the Meriden branch of the 
HARTFORD-CONNECTICUT TRUST CO., 
Charles M. Squires was made assistant vice 
president and trust officer. 


New Haven—At the UNION & NEW 
HAVEN TRUST CO., the following were 
named as vice president: Edward G. Arm- 
strong, John R. Daniell and Louis D. Ken- 
nedy. Mr. Armstrong was named admin- 
istrative head of the trust department, re- 
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Newly Elevated Executives of Trust Institutions 


BENTLEY G. McCLOUD EDWARD E. BROWN JAMES B. FORGAN 
Chicago Chicago Chicago 


H. A. PHARR GEO. H. SCHMIDT 
Mobile San Diego 


ERLE COCKE JOHN C. POWERS CHARLES FRANKLAND 
Atlanta Rochester (reported last month) Seattle 





lieving Henry L. Galpin for general duties. 
Emil L. Roth, trust officer, was elected sec- 
retary. 


FLORIDA 


Miami—Vice president R. C. Brown has 
also been elected a director of the FLORIDA 
NATIONAL BANK & TRUST CO.; Alfred 
T. Eldredge, on leave of absence in the U. S. 
Navy, was re-elected assistant trust officer 
and assistant cashier. 


Orlando—Major Linton H. Allen, returned 
from Army service, is again head of the 
FIRST NATIONAL BANK. New directors 
include Herman P. Langford, trust officer. 


St. Petersburg—W. W. McEachern, pres- 
ident of the First National Bank of Fort 
Lauderdale, has resigned as vice chairman 
of the board and director of UNION TRUST 
CO., to devote more time to the Fort Lau- 
derdale bank and his activities as State 
chairman of the War Finance Committee. 
Robert W. Cohoe, vice president and trust 
officer, was elected a director; W. I. Billings 
and Dean C. Houck were named assistant 
trust officers. 


GEORGIA 


Atlanta—Joseph C. Greenfield has been 
promoted to trust officer at the FIRST NA- 
TIONAL BANK. Mr. Greenfield graduated 
from Georgia Tech with a civil engineering 
degree, and was at one time a general agent 
for the Union Central Life Insurance Co. 


Atlanta—Erle Cocke, executive vice pres- 
ident of the FULTON NATIONAL BANK, 
has been named president to succeed F. W. 
Blalock, who has been elected vice chairman 


of the board. Mr. Cocke has been an offi- 
cer of the bank since 1938, having previously 
been manager of the Atlanta agency of the 
Reconstruction Finance Corporation and 
executive of other allied government insti- 
tutions. Henry B. Kennedy succeeds Mr. 
Cocke as executive vice president, and W. 
V. Crowley was name first vice president. 


Atlanta — TRUST COMPANY OF 
GEORGIA appointed J. B. Richner assistant 
trust officer. Mr. Richner was formerly 
with the Kentucky Title Investment Co. and 
served as an examiner for the Federal Re- 
serve Board in Washington. 


Augusta — NATIONAL EXCHANGE 
BANK elected J. H. Wilkinson assistant 
cashier and assistant trust officer. 


Savannah—Hugh G. Grady and Richard 
E. Ward were named assistant trust officers 
and assistant cashiers of the LIBERTY NA- 
TIONAL BANK & TRUST CO. 


ILLINOIS 


Blue Island—FIRST NATIONAL BANK 
elected Edward C. Maroney vice president 
and cashier and promoted Philip W. Sey- 
farth, formerly assistant cashier, to trust 
officer, succeeding Mr. Maroney. 


Chicago — AMERICAN NATIONAL 
BANK AND TRUST CO. advanced Edmund 
L. Andrews to assistant. vice president in 
the personal trust department; Everett C. 
Dovale elected assistant secretary, and How- 
ard J. Johnson elected assistant trust officer. 
Mr. Dovale has been with the corporate 
trust division for the past 10 years. 


Chicago—Thomas J. Hoban, vice presi- 
dent of CHICAGO TITLE AND TRUST 
CO., died recently. One time city judge in 
Elgin, Ill., Judge Hoban was formerly Trust 
Counsel for the 
trust company, 
and at the time 
of his death’ 
was in charge 
of its advertis- 
ing, new busi- 
ness and pub- 
lic relations. 
Judge Hoban’s 
duties have 
been divided 
between Jos- 
eph Shelly 
(public rela- 
tions) and Vic- 
tor Cullin 
(new business 
and advertis- 
ing), both being promoted to assistant vice 
presidents. 


THOMAS J. HOBAN 


Also made assistant vice presidents are: 
Philip A. Paulson (trust operations officer), 
Leon D. McKendry (in charge of real estate 
and mortgage department), Kenneth W. 
Moore and Willis W. Monfort, the latter 
having risen successively from trust book- 
keeper to the company’s chief accounting 
officer. 


Chicago — CONTINENTAL ILLINOIS 
NATIONAL BANK AND TRUST CO. an- 
nounced the following promotions: Allan B. 
Hussander from secretary to vice president 
in the trust department; Paul C. Butcher 
from second vice president to secretary, and 
Carl D. Bergstedt and Peter J. Laninga 
assistant secretaries. 


Chicago — At the FIRST NATIONAL 
BANK, Edward E. Brown, president since 
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Recently Promoted Trust Officials 


SAMUEL S. RODMAN EDWARD G. ARMSTRONG VICTOR CULLIN 
Hartford New Haven Chicago 


ALLAN B. HUSSANDER CARL .H. ZEISS CASPER Y. OFFUTT 
Chicago Chicago Omaha 


M. SCOVELL MARTIN ROSS P. BENNETT A. C. LLOYD 
New York Houston Montreal 





1934, was elected chairman of the board, a 
newly created post; James B. Forgan was 
elected vice chairman, and Bentley G. Mc- 
Cloud elected president. In the trust de- 
partment, William W. O’Brien and Robert 
G. Collins were promoted from assistant vice 
president to vice president; John H. Weedon 
promoted from assistant secretary to as- 
sistant vice president, and Charles E. Brand- 
riff elected assistant trust officer. 


Chicago— T. S. Kiley, trust counsel of the 
HARRIS TRUST & SAVINGS BANK, was 
also appointed assistant vice president; 
Lawrence R. Cooper made assistant secre- 
tary. 


Chicago—LIBERTY NATIONAL BANK 
promoted Irwin A. Goodman from assistant 
trust officer to trust officer. 


Chicago—William S. Miller, an authority 
on banking and personal trust law, has re- 
tired as vice president and general counsel 
of THE NORTHERN TRUST CO., having 
served the bank for 45 years; Carl H. Zeiss 
promoted to vice president and general 
counsel to succeed him. James L. Porter of 
the trust department was made an assistant 
secretary; Arthur J. O’Hara, with the bank 
since 1933, made a vice president and man- 
ager of investment research. 


Evanston—George R. McKay, formerly in 
charge of security service for the STATE 
BANK & TRUST CO., was elected assistant 
secretary. 


Galesburg—Harold F. Nichols, formerly 
executive vice president of the FIRST 
GALESBURG NATIONAL BANK & 
TRUST CO., was elected president to suc- 
ceed the late Sidney Nirdlinger. 


Litchfield—W. W. Davis, formerly execu- 
tive vice president of LITCHFIELD BANK 
AND TRUST CO., was elected president. 


INDIANA 


Indianapolis — BANKERS TRUST CO. 
elected Louis S. Binkley vice president and 
trust officer, succeeding Malcolm Lucas, re- 
signed. 


Indianapolis—The following changes were 
recently made at the INDIANA TRUST 
CO.: William C. Griffith, formerly executive 
vice president, elected president; Otto N. 
Frenzel, chairman, J. P. Frenzel, Jr., vice 
chairman of the board. In the trust depart- 
ment, Fred P. Backer was promoted from 
assistant treasurer to vice president; R. N. 
Britton from assistant secretary to trust 
officer and assistant secretary; Foster V. 
Smith to assistant secretary. 
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Indianapolis—Frank L. Thomas was elect- 
ed assistant trust officer at the UNION 
TRUST CO. 

Mishawaka—Donald B. Smith advanced 
from cashier and assistant trust officer to 
vice president, FIRST NATIONAL BANK; 
G. H. Greenewalt, assistant cashier, also 
made assistant trust officer. 

Terra Haute—TERRE HAUTE FIRST 
NATIONAL BANK elected Leonard B. Mar- 
shall president to succeed the late William 
M. Myer, Sr. Mr. Marshall, an attorney, 
is a director of the bank. 


LOUISIANA 


Lafayette—A. Dennis Landry advanced 
from vice president, cashier and trust officer 
of the FIRST NATIONAL BANK to execu- 
tive vice president and trust officer. 

New Orleans — NATIONAL BANK OF 
COMMERCE elected as vice _ president, 
Francis C. Doyle, formerly assistant trust 
officer. 


MARYLAND 


Baltimore—James D. Harrison advanced 
from first vice president to president of 
FIRST NATIONAL BANK, § succeeding 


Peoples- Pittsburgh 
Trust Company 


Member Federal Deposit Insurance Corporation 
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Morton M. Prentis, who became vice chair- 
man of the board. James W. McElroy suc- 
ceeds Mr. Harrison as first vice president. 
Mr. Harrison was formerly manager of the 
Baltimore banch of the Richmond Federal 
Reserve Bank. Mr. McElroy is a former 
president of the Maryland Bankers Associa- 
tion. 


Baltimore—George B. Pelton, trust offi- 
cer in charge of estates, trusts and agencies, 
MARYLAND TRUST CO., recently de- 
ceased, is succeeded by Alexander Gordon 
3rd, elected trust officer. Mr. Gordon is a 
member of the American, Maryland State 
and Baltimore City bar associations, and 
was formerly associated with Armstrong, 
Machen, Allen & Eney. 


Baltimore—William A. Gable, Jr., SAFE 
DEPOSIT & TRUST CO., was promoted 
from secretary to vice president, Edwin C. 
Pond succeeding him as secretary; Edwin 
A. Mahr and George E. Adams named as- 
sistant secretaries. 


Hyattsville—J. Robert Sherwood, former- 
ly manager of the Mt. Ranier branch of 
PRINCE GEORGES BANK & TRUST CO., 
was name cashier to succeed William Bowie, 
elected vice president. 


MASSACHUSETTS 


Boston—Robert Baldwin, vice president of 
the trust department, THE SECOND NA- 
TIONAL BANK, was also elected a director. 


Boston—Arthur B. Tyler, assistant vice 
president in charge of pension and tax di- 
visions of the trust department, was named 
vice president of THE NATIONAL SHAW- 
MUT BANK. 


Lawrence—Arthur Sweeney, former pres- 
ident of BAY STATE MERCHANTS NA- 
TIONAL BANK, was named chairman. He 
is succeeded by Howell M. Stillman as pres- 
ident. 


Springfield—Robert A. Adolphson, assist- 
ant trust officer of the UNION TRUST CO., 
was elected trust officer to succeed the late 
Benjamin L. Bragg. Mr. Adolphson entered 
the trust department soon after graduation 
from high school in 1928. 


MICHIGAN 


Bay City—In addition to the title of 
trust officer, Daniel J. Cody and Edward W. 
Bowen have become assistant secretary- 
treasurer of BAY TRUST CO. 


MINNESOTA 


Minneapolis — Clarence E. Drake, vice 
president and trust officer, NORTHWEST- 
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ERN NATIONAL BANK, retired on Decem- 
ber 30, 1944; Willard W. Holmes, assistant 
secretary, became trust officer and assistant 
secretary. 

St. Paul—S. W. Kane was elected assist- 
ant trust officer, AMERICAN NATIONAL 
BANK. 


MISSOURI 


Butler—FIRST NATIONAL BANK elect- 
ed A. L. Woods vice president. Mr. Woods, 
formerly vice president and trust officer of 
the First National Bank of Wichita, Kansas, 
recently purchased an interest in the bank. 

Kansas City—Dale McNeal, in the real 
estate division of the trust department of 
COMMERCE TRUST CO., was elected as- 
sistant trust officer. 


St. Louis — 
Charles Her- 
man has been 
promoted from 
assistant coun- 
sel to counsel 
at MISSISSIP- 
PI VALLEY 
TRUST CO. to 
fill the vacancy 
caused by the 
retirement of 
A. Holt Roude- 
bush, vice 
counsel, re- 
ported last 

month. 

A. HOLT ROUDEBUSH 
NEBRASKA 


Omaha—Casper Y. Offutt, trust officer, 
UNITED STATES NATIONAL BANK, 
was named vice president to succeed H. W. 
Yates, retired; H. T. Uehling advanced to 
trust officer; H. P. Pierpont made assistant 
trust officer. 


NEW JERSEY 


Bound Brook—George E. Perkins, FIRST 
NATIONAL BANK, was promoted to trust 
officer. 

Hackensack—O. L. Cassi, Jr., became sec- 
retary in adition to his present position of 
trust officer, to succeed Arthur E. Koeppel, 
elected vice president, PEOPLES TRUST 
co. 

Kearney—Alfred B. Reed, formerly cash- 
ier and trust officer, FIRST NATIONAL 
BANK & TRUST CO., was elected president 
at the annual meeting; William G. Davey, 
formerly assistant cashier and trust officer, 
elected vice president; Donald Finch named 
assistant cashier and trust officer. 





Newark—FIDELITY UNION TRUST CO. 
advanced William L. Brower to assistant 
trust officer. 

Paterson—Carvel C. Linden, vice presi- 
dent of SECOND NATIONAL BANK, was 
elected president. 

Ridgewood—CITIZENS FIRST NATION- 
AL BANK & TRUST CO. elected trust offi- 
cer Henry E. Schmults a vice president. 

Sussex—SUSSEX COUNTY TRUST CO. 
advanced Robert C. Shelton to treasurer and 
trust officer, and appointed Cathryn J. 
Swiss assistant trust officer. 


NEW YORK 


Albany—At the STATE BANK OF AL- 
BANY, Paul C. Vander Mel was promoted 
to trust officer. 

Freeport — Emil J. Frenger, assistant 
cashier and assistant trust officer, was pro- 
moted to cashier at THE FIRST NATION- 
AL BANK & TRUST CO.; Leo A. Venditt 
elected assistant cashier and assistant trust 
officer. 

Gloversville—Henry Gill advanced from 
vice president and cashier to president of 
the FULTON COUNTY NATIONAL BANK 
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& TRUST CO., to succeed the late John 
Lafebregue; Robert Quackenbush, trust of- 
ficer, elected also assistant cashier. 


New York—BANKERS TRUST CO. pro- 
moted H. C. Burrowes to trust officer. 


New York—BANK OF THE MANHAT- 
TAN CO. promoted Charles Jensen, Jr., 
from assistant trust officer to assistant sec- 
retary. 

New York — CHEMICAL BANK & 
TRUST CO. announces the appointment as 
vice president of Howard B. Smith, former- 
ly corporate trust officer. Mr. Smith is a 
member of the New York Bar and chairman 
of the New York Stock Transfer Associa- 
tion. Roger S. Ames was appointed an 
assistant trust officer. 


New York—COMMERCIAL NATIONAL 
BANK & TRUST CO. has elected M. Scovell 
Martin vice president and trust officer in 
charge of the Personal Trust Department; 
Arthur S. Muller, trust officer in charge of 
the Corporate Trust Department, was made 
vice president; Charles Kraemer, Jr., pro- 
moted to trust officer. 

New York — THE FIFTH AVENUE 
BANK recently promoted Malcolm C. 
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Spence to vice president; W. G. Button, 
formerly assistant trust officer, and Ray- 
mond P. Gardner were appointed assistant 
vice presidents. 

New York—FIRST NATIONAL BANK 
has announced the resignation of Frank 
Rysavy after 43 years’ service. Charles 
R. Beattie, formerly assistant cashier, has 
been named to succeed him as trust officer. 


New York—GUARANTY TRUST CO. 
has made the following promotions: William 
L. Kleitz, vice president, formerly identified 
with the banking department’s business in 
western and mid-western states and in the 
public utilities field, now becomes associated 
with the general management of the bank. 
Walter C. Baker, trust officer in charge of 
the Madison Avenue branch, was also made 
a vice president; Frank L. Catlin, personal 
trust department, main office, made assist- 
ant secretary. 

New York—IRVING TRUST CO. pro- 
moted Harry S. Bayer from assistant sec- 
retary, personal trust division, to assistant 
vice president. 

New York—MANUFACTURERS TRUST 
CO. announced that Charles B. Eisenacher 
and Henri Z. Lake, a major in the Army Air 
Forces, who rose from the rank of private 
and who returned from service recently, 
were elected trust officers; Douglas J. 
Weare appointed assistant trust officer. 


New York—At the NEW YORK TRUST 
Co., Rockefeller Center office, Frank A. 
Mutchler, Jr., appointed assistant trust offi- 
cer. 

New York — TITLE GUARANTEE & 
TRUST CO. elected Alexander E. LaPointe, 
formerly assistant trust officer, and Robert 
A. Burdick, formerly assistant vice pres- 
ident, as trust officers; William J. O’Neill 
an assistant trust officer. 

New York—(Brooklyn)—Harold F. Klein, 
in charge of BROOKLYN TRUST CO.’s 
public relations department, has been elected 
a vice president. Prior to his association 
with the bank he was assistant financial 
editor of the Brooklyn Eagle. 


Northport — Charles S. Mott, formerly 
president and trust officer of the NORTH- 
PORT TRUST CO., was elected chairman; 
Richard W. Hawkins succeeds him as pres- 
ident; Van Ness Darling, previously secre- 
tary, is now executive vice president and 
trust officer; and Charles S. C. Smith, sec- 
retary and trust officer. 


Patchogue—At the PATCHOGUE CITI- 
ZENS BANK & TRUST CO., Charles J. 
Elias, trasurer, also elected trust officer; 
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Miss Vivian Brown appointed assistant 
trust officer. 


Port Washington—Chester H. Benedict 
was promoted to vice president and trust 
officer, PORT WASHINGTON NATIONAL 
BANK & TRUST CO.; Arthur R. Cornell 
advanced to cashier and assistant trust offi- 
cer. 

Rochester—William E. Horton, previously 
trust officer and assistant cashier of the 
State Bank of Williamson before its merger 
with CENTRAL TRUST CO., was elected 
assistant trust officer. 

Rochester — LINCOLN - ALLIANCE 
BANK & TRUST CO. named Roy A. Ely 
assistant trust officer. 

Rochester—Clayton F. Kaul was named 
assistant trust officer of the UNION 
TRUST CO. 

Utica—FIRST BANK & TRUST CO. pro- 
moted Herbert W. Hobbs from assistant 
secretary of the trust department to as- 
sistant vice president; A. Frank Rieber, 
assistant trust officer, also appointed assist- 
ant secretary. 

Walden—At FIRST NATIONAL BANK 
& TRUST CO. Daniel S. Frolen was elect- 
ed president and trust officer. 


Watertown—R. F. Carpenter, assistant 
trust officer at THE WATERTOWN NA- 
TIONAL BANK, also became vice president. 


White Plains—Harry Klingler, COUNTY 


TRUST CO., advanced to assistant trust 
officer. 


NORTH CAROLINA 


Charlotte—J. P. Hobson, formerly cashier 
and trust officer, COMMERCIAL NATION- 
AL BANK, was promoted to vice president 
and trust officer. 


Shelby—J. T. Bowman, vice president and 
trust officer of UNION TRUST CO., was 


elected president. Being nearly 91 years of 
age, Mr. Bowman is believed to be the old- 
est active president of a bank in the United 
States. 


Winston-Salem—Lawrence W. Dalton, in 
the tax division of trust department of 
WACHOVIA BANK & TRUST CO., was 
elected assistant secretary. 


OHIO 


Alliancee—ALLIANCE FIRST NATION- 
AL BANK announced the following 
changes: Harry A. Fennerty elected chair- 
man of the board to succeed the late W. 
H. Purvell; George F. Schweikart, cashier 
and trust officer, now assistant vice presi- 
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dent and trust officer; N. W. Ritzman, as- 
sistant trust officer, now trust officer and 
assistant cashier. 

Akron—Gilbert Neal, vice president of 
the FIRESTONE BANK, was elected execu- 
tive vice president. 


Canton—The following trust promotions 
were announced at the CANTON NATION- 
AL BANK, the new name of the former 
First Trust & Savings Bank: C. A. Wendell 
to vice president and trust officer; Dorothy 
Reese to assistant trust officer. 


Cincinnati—At the CENTRAL TRUST 
CO., Donald M. Galley, investment officer in 
tre trust department, was also elected vice 
president. Paul C. Arthur, former trust ex- 
aminer of the Ohio Division of Banks, was 
elected trust comptroller; John O. Chapelle, 
Jr., business development, assistant secre- 
tary. 


Cincinnati — NORTH SIDE BANK & 
TRUST CO. promoted J. H. Shreve to vice 
president and trust officer. 


Cleveland—George W. Blauvelt and Wil- 
liam A. Hobbs, trust investment officers, 
NATIONAL CITY BANK, have been named 
assistant vice president. George E. Pills- 
bury, until recently internal revenue agent 
in Cleveland specializing in pension trusts, 
was appointed tax analyst. 


Middleown—Melvin J. Kelson, formerly 
assistant trust officer, OGLESBY-BARNITZ 
BANK & TRUST CO., succeeds Russell S. 
Lefferson as cashier, Mr. Lefferson becom- 
ing vice president. 


Youngstown—N. V. McMillan appointed 
assistant trust officer of the UNION NA- 
TIONAL BANK. 


Zanesville — Promotion of Charles F. 
Hammond to assistant cashier and assistant 
trust officer was announced by THE FIRST 
NATIONAL BANK. 


OKLAHOMA 


Oklahoma City—LIBERTY NATIONAL 
BANK promoted W. D. Boggs from assist- 
ant trust officer to trust officer, upon the 
retirement of George L. Rose, vice president 
and trust officer. Mr. Boggs is past presi- 
dent of the Oklahoma Trust Companies As- 
sociation, of which he is now a director. 


OREGON 


Portland—F. Boyce Fenton of the trust de- 
partment, BANK OF CALIFORNIA, N.A., 
was made assistant trust officer. Mr. Fen- 
ton has specialized in trust development and 
investment. 
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Portland—UNITED STATES NATION- 
AL BANK announced the promotion of 
Hugh J. Walker from comptroller to cashier. 


PENNSYLVANIA 


Grove City—E. B. Harshaw was elected 
president of the GROVE CITY NATIONAL 
BANK to succeed E. J. Fithian, now chair- 
man of the board. J. S. Armstrong was 
made cashier and trust officer. 


Philadelphia—Harry J. Haas, vice presi- 
dent and director of THE FIRST NATION- 
AL BANK, retired on December 31, after 
serving that institution for over 36 years. 
He was former president of the American 
Bankers Association. 


Philadelphia—Alfred B. Steel, vice pres- 
ident in charge of the trust department of 
the TRADESMENS NATIONAL BANK & 
TRUST CO., has resigned in order to de- 
vote time to other business interests. 


Philadelphia—In the trust division of the 
PROVIDENT TRUST CO., the following . 
changes were recently made: Louis J. 
Knodel advanced to senior trust officer; 
Robert Coltman to assistant vice president 
(from assistant trust investment officer); 
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Hamilton M. Redman, Frank G. Royce and 
Allen G. Powell to trust officers; John E. 
Williams to trust officer; William D. Fuller 
to real estate officer; Neil A. Thomas ap- 
pointed real estate officer. 


RHODE ISLAND 


Providence—The following changes were 
recently made at the INDUSTRIAL TRUST 
CO.: Clayton D. Sheldon elected vice pres- 
ident in the trust department; Edmund J. 
Bennett and Harry G. Bruns, former assist- 
ant trust officer and assistant secretary, 
elected trust officers; J. Raymond Searles, 
former assistant secretary, made assistant 
trust officer; William F. Andrews and Ar- 
thur G. Johnson named assistant secretar- 
ies. 


TENNESSEE 


Jackson — FIRST NATIONAL BANK 
elected Hugh W. Hicks president, succeeding 
W. A. Caldwell, now chairman of the board. 
Mr. Hicks was formerly vice president, cash- 
ier, trust officer and secretary. 


Memphis—G. M. Featherstone has been 
appointed assistant trust officer at the NA- 
TIONAL BANK OF COMMERCE. 


TEXAS 


Dallas—W. Raymond Goode, assistant 
trust officer, FIRST NATIONAL BANK, 
was elected vice president. 


Forth Worth — CONTINENTAL NA- 
TIONAL BANK promoted Ernest W. Rus- 
sell, recently on leave as an AAF first lieu- 
tenant, from assistant trust officer to trust 
officer. 


Houston—P. P. Butler, formerly executive 
vice president of the FIRST NATIONAL 
BANK, succeeds F. M. Law as president. 
Mr. Law was made chairman of the board, 
succeeding John T. Scott, now made chair- 
man of the advisory committee. Mr. Butler 
was previously president of the American 
National Bank of Beaumont; Mr. Law has 
been with the bank 30 years, as president 
for 15 years. 


Houston—Allen Langston ,former trust 
officer in the Security National Bank, Ral- 
eigh, N. C., was elected vice president in 
the trust department of the GUARDIAN 
TRUST CO., succeeding E. F. Williamson, 
who resigned to return to the Ford Motor 
Co. 


Houston—HOUSTON LAND & TRUST 
CO., has changed its name to HOUSTON 
BANK & TRUST CO. and announced the 
following promotions: election of Ross P. 
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Bennett, trust officer, and B. B. Rice as 
directors; Curtis Stalnaker, assistant secre- 
tary and treasurer, made assistant vice pres- 
ident in the trust department; Paul Roney 
named assistant vice president. 


Houston—W. Browne Baker, former vice 
president and trust officer of the GUAR- 
DIAN TRUST CO., was elected vice pres- 
ident and a director of the SOUTH TEXAS 
COMMERCIAL NATIONAL BANK. Mr. 
Baker, now chief of the negotiation division 
of the executive office of the Secretary of 
Navy, will return to Houston later this 
year. 


San Antonio—Dewey E. Wright, ALAMO 
NATIONAL BANK, was elected an assist- 
ant trust officer. 


VIRGINIA 


Charlottesville—Edwin Hyde, vice pres- 
ident of PEOPLES NATIONAL BANK, ad- 
vanced to executive vice president. 


WASHINGTON 


Seattle—Charles F. Frankland, vice pres- 
ident of THE PACIFIC NATIONAL BANK 
OF SEATTLE since 1937, elected president, 
becoming one of the youngest bank presi- 
dents on the Pacific Coast. He succeeds 
George H. Greenwood, now chairman of the 
board. Mr. Frankland started with the 
Pacific National in 1928, left in 1933 to do 
special work for the University of Washing- 
ton where he also acted as comptroller, and 
returned to the bank in 1936. 


Seattle—A. W. Hogue, ‘vice president of 
the UNIVERSITY NATIONAL BANK, has 
succeeded H. B. Lear as president, Mr. Lear 
becoming chairman of the board. 


Spokane—At THE OLD NATIONAL 
BANK the following changes were made: 
Charles F. Hamlin promoted from assistant 
trust officer to trust officer; M. Louis Brunk 
and Luther C. Fendler elected assistant trust 
officers. 


Spokane — At SEATTLE-FIRST NA- 
TIONAL BANK (Spokane and Eastern 
Branch division) C. E. Nicholson was pro- 
moted from trust officer to vice president 
and trust officer; and G. P. Hill elected as- 
sistant trust officer. 


Spokane — At WASHINGTON TRUST 
CO., W. G. Bieri was promoted from trust 
officer to vice president and trust officer. 

Tacoma—Former trust officers J. M. Gil- 
bertson and J. G. Fowler, THE PUGET 
SOUND NATIONAL BANK, were elected 
vice presidents. 





WISCONSIN 


Milwaukee—Sherburn M. Driessen, assist- 
ant trust officer and assistant cashier of the 
MARSHALL & ILSLEY BANK, has been 
promoted to assistant vice president and 
assistant trust officer. 


CANADA 


Guelph, Ontario—G. A. Forbes was named 
second vice president, GULEPH TRUST 
co. 


Montreal, Quebec—A. C. Lloyd, secretary 
of the TORONTO GENERAL TRUSTS 
CORPORATION at the Montreal branch for 
the past six years, became manager of that 
officer to succeed J. H. A. Byers, who retires 
on pension after 45 years of service. 


TRUST INSTITUTION BRIEFS 


Fort Lauderdale, Fla.—Controlling inter- 
est of the BROWARD BANK & TRUST 
CO. has been acquired by the directors of 
the bank from the trustees of the estate 
of the late John Lochrie, former president 
and founder of the bank. 


Chicago, Ill—Paul O’Donnel, trust offi- 


cer of the METROPOLITAN TRUST CO., 
was elected chairman of the committee ap- 
pointed by the Illinois Supreme Court to 
pass on the character and fitness of appli- 
cants seeking admission to the State Bar. 


Chicago, Il]l—SOUTH CHICAGO SAV- 
INGS BANK has qualified as a trust com- 
pany, in addition to its regular banking 
business. Albert C. Koepke, manager of 
the real estate loan department, will be 
trust officer in charge of the trust depart- 
ment. 


Peoria, Ill—The name of the Commercial 
Merchants National Bank & Trust Co. was 
changed to COMMERCIAL NATIONAL 
BANK OF PEORIA, effective January 20th. 


Rockford, I1l—Swedish American Nation- 
al Bank has changed its title to AMER- 
ICAN NATIONAL BANK & TRUST CO. 


Omaha, Neb.—LIVE STOCK NATIONAL 
BANK was granted trust powers by the 
Federal Reserve Board on January 12, and 
vice president W. Dean Vogel was placed 
in charge of the trust department. W. Wal- 
lace Keenan, formerly special agent for the 
Federal Bureau of Investigation, was named 
assistant trust officer to devote his full time 
to the trust department assisting Mr. Vogel. 
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New York, N. Y.—Frank M. Totten, vice 
president of the CHASE NATIONAL 
BANK, was elected president of the Young 
Men’s Christian Association of New York 
City. 


Canton, Ohio—First Trust & Savings 
Bank has converted to a national bank under 
the title of THE CANTON NATIONAL 
BANK. 


Butler, Pa.—Butler County National Bank 
& Trust Co. has changed its title to BUT- 
LER COUNTY NATIONAL BANK OF 
BUTLER, effective February 1. 


Troy, Pa.——FIRST NATIONAL BANK 
OF TROY was granted trust powers recent- 
ly under the Federal Reserve Act. 

Tacoma, Wash.—Transamerica Corp. has 
acquired control of the NATIONAL BANK 
OF WASHINGTON in which it previously 
held a large interest. 


300 Largest Banks 


The American Banker’s annual roll call 
of 300 largest commercial banks in the 
United States shows their deposits at close 
to $82 billion on Dec. 31, 1944. These banks 
are located in 108 cities. The first ten are: 
Chase National, New York; Bank of Amer- 
ica, San Francisco; National City, New 
York; Guaranty Trust, New York; Con- 
tinental Illinois, Chicago; First National, 
Chicago; Manufacturers Trust, Central Han- 
over, Bankers Trust and Chemical Bank, all 
of New York. 


Compared to the standing at the end of 
1943, Bank of America and National City 
changed places, while Bankers Trust drop- 
ped from 7th to 9th. Chemical Bank dis- 
placed First National of Boston for the 10th 
spot. 


A check of these 300 institutions by 
Trusts and Estates indicates that all but 
28 have trust departments and 15 of these 
have trust company affiliates. Two of the 15 
have a corporate trust department but no 
personal trust business. The largest bank 
without trust services or a trust affiliate is 
Philadelphia National, 28th on the list. Of 
the 15 banks without personal trust depart- 
ments, five are located in Detroit, two in 
Chicago, and one each in Akron, Cleveland, 
National Stock Yards (Ill.), New York, 
Omaha (this one has just established a 
trust department), Pittsburgh, Salt Lake 
City and San Francisco. 





“To Those Who Here Gave 
Their Lives... .” 


Scene: The first floor lobby of the Con- 
tinental Illinois National Bank and Trust 
Company in Chicago, at 3:45 of the after- 
noon of January 18th. Before the Service 
roster of the 529 men and women of the 
bank serving in the Armed Forces, stand 
four hundred fellow employees to pay trib- 
ute to the memory of the eleventh and 
twelfth members to give their lives in ac- 
tion. 

Ceremony: The roll of drums is heard, 
a uniformed honor guard of Continental Illi- 
nois Post No. 383—only American Legion 
bank post in the nation—marches to the 
Roster and stands at attention while women 
of the Bank’s Red Cross unit file to the 
front. Post Commander Osher tells of the 
final sacrifices made by S/Sgt. Larry Ben- 
son, killed while with his infantry unit in 
Germany, and by Lt. Lawrence LeTulle, 
buried at sea “somewhere” in the South- 
west Pacific. The eyes of men and girls 
who knew and worked beside them in the 
bank are moist as Red Cross nurses step 
forward to place two more gold stars on 
the Roster. The chaplain reads the Twenty- 
third Psalm. A moment of silent prayer 
gives way to the stilling notes of Taps 
echoing through the columned halls and 
bringing visions of far-off battlefronts. Only 
the Stars and Stripes is unbowed as the 
drum-roll sounds again and the Legion 
Guard departs, carrying on their blouses 
the decorations of a former war, leaving 
behind the stars of gold and the resolve 
“that these dead shall not have died in 
vain.” 
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IN MEMORIAM 


W. BARTON BALDWIN, executive vice 
president of the Empire Trust Co. of New 
York, and a brother of the late Leroy W. 
Baldwin who founded the company in 1902. 


BENJAMIN L. BRAGG, Ist assistant 
trust officer of the Union Trust Co., Spring- 
field, Mass. 


ROBERT DUDLEY CHAPIN, secretary 
of the Hartford National Bank and Trust 
Co. Mr. Chapin spent 50 years in the bank- 
ing business, during which time he was with 
the Farmers and Mechanics’ Bank in Hart- 
ford, and the Hartford National Bank and 
Trust Company. 


WILLIAM M. CHAPMAN, trust officer 
of the Detroit Trust Co., Michigan, at the 
age of 37. He had been with the trust com- 


pany since 1925. 


L. LE BARON LYONS, chairman of the 
board of the First National Bank, Mobile, 
Ala., who had just recently been elevated 
to that position from the presidency. 


EDGAR L. MATTSON, chairman of the 
board of the Midland National Bank & Trust 
Co., Minneapolis, Minn. 


WILLIAM M. MYERS, president of the 
Terra Haute First National Bank, and prom- 
inent in financial and industrial circles in 
Terre Haute. 


EDGAR L. TAYLOR, a trust vice presi- 
dent of the Boatmen’s National Bank of St. 
Louis, Mo., who had been connected with 
the bank for over half a century. He served 
as vice president for 20 years, and for the 
past 10 was also secretary of the board. 





Personnel of Memorial Cere- 
mony conducted by Continental 
Illinois Post No. 383, American 
Legion, and Continental Illinois 
Bank Unit American Red Cross, 
in tribute to the Bank’s Service- 
men who have given their lives 
in the armed forces. 





BOOK REVIEWS 


DEMOCRACY UNDER PRESSURE 


STUART CHASE. The 20th Century Fund, pp. 


142. $1.00. 


This volume is the fourth in a series of 
studies under the general title of ““When the 
War Ends.” The activities of pressure 
groups, particularly those of business, labor, 
and agriculture, are portrayed in_ broad 
strokes. Mr. Chase points out how each of 
these groups has attained a monopoly con- 
trol in its own sphere. The featherbed rules 
of labor are compared to the plowing under 
of cotton for agriculture and the plowing 
under of new inventions by industry. Per- 
haps the most useful contribution of this 
small volume is the manner in which it 
shows the essential similarity between the 
monopolistic actions taken by each of these 
major groups. A major role is assigned to 
government in achieving the post-war ob- 
jective of full employment. All monopolies 
and business are not condemned. 

On the contrary, a distinction is made be- 
tween “monopolies which have no excuse 
for being except greed and those which are 
technologically justified.” It is recommended 
that the latter type be regulated by the 
government under a specific program which 
includes registration of agreements, fixing 
of prices or profits by the government, the 
creation of yardsticks similar to the TVA, 
encouragement of competition by coopera- 
tive and small business, revision of the pat- 
ent law, and federal incorporation of com- 
panies. Mr. Chase also recommends that 
labor-management committees should be 
continued after the war. It is vital that 
these pressure groups realize how interde- 
pendent they are and that the “Me-First” 
attitude they have been displaying even dur- 
ing the war be replaced by a program de- 
signed to consider the national interest first. 


POST-WAR GOALS AND ECONOMIC 
RECONSTRUCTION 


Edited by ARNOLD J. ZURCHER and RICH- 
MOND PAGE. New York University 1944. Price 
$3.50. 297 pages. 


A number of practical problems affecting 
the post-war period are discussed in this 
compact little volume. Contributors include 
such eminent authorities as Leon Hender- 
son, Leverett S. Lyon, Boris Shishkin, Gar- 
diner C. Means, Thurman W. Arnold and 
C. B. Hoover. The volume covers such 
post-war problems as: public works, labor, 


taxes, public debt, monetary stabilization, 
monopolies and foreign trade. The reader 
will find this a stimulating discussion of the 
problems of the world of tomorrow. 


READINGS IN BUSINESS CYCLE 


The Blakiston Company, Phila., Pa. Price $3.75. 


494 pages. 


This is the second in a series of volumes 
being published in collaboration with the 
American Economic Association. In these 
volumes there are being reprinted leading 
articles on the subject covered from the im- 
portant economic journals in this country 
and abroad. This volume contains 21 such 
articles concerned with business cycle 
theory. The main fields covered include 
methods of analyzing business cycles, re- 
lationship to saving, investment, financial 
income, monetary aspects, the under-con- . 
sumption theory, and special commodity cy- 
cles. Emphasis is upon theory, rather than 
practice. This compilation represents a 
handy volume covering the leading thought 
in this field. 


CAREERS FOR WOMEN IN BANKING 
AND FINANCE 


DORCAS E. CAMPBELL. E. P. Dutton & Com- 
pany, Ine. $2.75. 


“By 1950 from 50 to 60 per cent of the 
adult female population will be self-support- 
ing.” So declares Dorcas E. Campbell in 
her book “Careers for Women in Banking 
and Finance.” Miss Campbell, herself a 
successful career woman and an officer of 
the East River Savings Bank in New York 
City, discusses the qualifications necessary 
for women to fill the variety of responsible 
positions in banking and finance where 
formerly only men were chosen. Stories of 
many successful careers achieved by women 
through hard work and preseverance are 
cited in her book, among them a journalist, 
an accountant, public relations officer, sec- 
retary, Wall Street analyst, customer rela- 
tions officer, cashier, budget expert, etc. 
“Today more than ever, because of a vast 
economic readjustment and because of the 
war itself with its subsequent consequences 
on the lessened earning capacity of fathers, 
husbands and sons, it is essential for women 
to remain in business a greater average 
number of years than heretofore,” says Miss 
Campbell, who points out that personality 
will fit women for many special jobs in 
banking as in business. 
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ON THE LEGISLATIVE FRONT 


ITH 44 State legislatures meeting 

this year, it is expected that a con- 
siderable amount of fiduciary measures 
will be enacted. At this writing, only one 
bill has become law—and that from the 
Congress of the United States which has 
adopted, for the District of Columbia, 
the Uniform Stock Transfer Act (Public 
Law 567). The following account of bills 
introduced or contemplated is not intend- 
ed as comprehensive but indicative of the 
type of legislation being sought. 


A common trust fund enabling act is 
on the program in Maryland and New 
Jersey. The prudent man investment rule 
is being sponsored in Illinois, Indiana and 
Maine, and New Jersey is also attempting 
to liberalize its list. Certain uniform 
laws have been introduced in Colorado 
(Principal and Income), and Oklahoma 
(Fiduciaries). An extensive revision of 
the Probate Code is in the offing in 
Arkansas while Texas is considering a 
number of changes in the Trust Code 
which it enacted two years ago. 

Alabama has two measures dealing 
with pension and profit sharing plans, one 
extending income tax advantages similar 
to those provided under Federal law and 
the other to exempt such trusts from the 
rule against perpetuities. Also on the 
docket there is a bill, similar to the New 
York law, providing for the release of 
powers of appointment, and a measure to 
improve the administration of estates of 
missing persons. 

Michigan has among others bills affect- 
ing fiduciaries in war service, estates of 
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missing persons, and nominee registra- 
tion. 

In New York, a bill is pending to re- 
peal the several measures of the 1943 and 
1944 sessions revising the basis of trus- 
tees’ compensation, and to restore the law 
as it existed prior to the changes. An- 
other measure would broaden the scope 
of the reciprocal basis upon which for- 
eign trust institutions may serve under 
the instruments of local residents. A 
liberalization of the New York rule on 
accumulation of trust income is sought 
through a bill to permit trustors to pro- 
vide that, upon the pre-majority death 
of the minor for whose benefit the income 
is accumulated, such accumulation may 
be paid over to another beneficiary in- 
stead of to the minor’s estate as is now 
required. In analogous field is a pro- 
posed law to permit, in proper cases, a 
beneficiary to reach the interest on in- 
surance proceeds held under an option to 
accumulate the income. This would con- 
fer rights similar to those available to 
trust beneficiaries. 

In Oregon’s legislative hopper are a 
number of bills springing from the elec- 
tive community property law adopted two 
years ago and modeled after the Okla- 
homa statute which the U. S. Supreme 
Court recently rendered nugatory so far 
as Federal income tax benefits are con- 
cerned.* Other pending items would clar- 
ify the rights of co-owners and benefici- 
aries of United States bonds; facilitate 
proof of signatures of testamentary wit- 
nesses in the armed forces; and change 
the procedure respecting sales of real 
property by personal representatives. 

In Canada, Ontario and Quebec have 
entered a new agreement to eliminate 
double succession taxation. 

In succeeding issues of Trusts and Es- 
tates, we shall report on the fate of these 
and other bills and over the next few 
months present a complete coverage of 
significant fiduciary legislation. At the 
conclusion of this series we shall list the 
names of those trustmen and attorneys 
who have cooperated in these reports. 


*Oklahoma has just introduced a_ non-elective 


Community Property Act. 
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Income Tax 


Insurance payable in installments at 
beneficiary’s request not taxable. Tax- 
payer’s husband died, leaving life insur- 
ance policy in sum of $100,000, payable 
to taxpayer as beneficiary. The insured 
did not exercise options under the policy. 
However, policy provided that, in such 
event, beneficiary could select option. 
Here, taxpayer decided to receive install- 
ments for 10 years certain. Commis- 
sioner divided the face amount of the 
policy by taxpayer’s life expectancy at 
time she made her election, and subtract- 


ed the result from the annual payment 
received by her; the difference between 
the two figures he treated as income and 


taxed it accordingly. HELD: Benefici- 
ary received installments of insurance 
proceeds “by reason of the death of the 
insured” within the meaning of I. R. C. 
Sec. 22(b) (1) excluding such items from 
gross income, the court rejecting the 
Commissioner’s contention for a distinc- 
tion where the beneficiary exercises the 
option. Dividends paid by the insurer 
to the beneficiary are, however, properly 
includible in gross income. Pierce v. 
Commr., C.C.A.-2, Dec. 27, 1944. 
Grantor taxable on trust income. Tax- 
payer created irrevocable trust for 15- 
year period, naming his four daughters 
as beneficiaries. Grantor was trustee 
with unlimited powers of investment, 
contract, compromise, sale and lease with 
respect to trust property. He could dis- 
tribute or withhold income as he deemed 
fit; undistributed income became princi- 
pal. He could invade corpus for educa- 
tion, maintenance, etc., of beneficiaries. 
His unlimited powers over corpus were 
denied as to successor trustees except if 


his wife should succeed him as trustee. 
At end of trust term, both income and 
corpus must be distributed to beneficiar- 
ies. HELD: Entire income of trust is 
taxable to grantor under Sec. 22(a), 
I.R.C. and doctrine of Clifford case. 
(Note: Judge Black strongly dissented 
and three other judges agreed.) Hall v. 
Commr., 4 T. C. No. 60, Dec. 27, 1944. 


Taxpayer created irrevocable trust of 
which he and his wife were trustees for 
the benefit of their minor children. Trus- 
tees had broad powers of administrative 
control, and he had broad control over 
sales of trust property and investment of 
trust funds. Trust corpus consisted 
solely of stock in corporation in which 
taxpayer was heavily interested as stock- 
holder and official. Trust instrument pro- 
vided for application of income for edu- 
cation, maintenance, etc., of his minor 
children, but none of it was so used. 
HELD: Trust income is taxable to gran- 
tor under Sec. 22(a), I.R.C., and doc- 
trine of Clifford case. (Note: Judges 
Disney and Arundel dissented and four 
other judges concurred.) Cushman v. 
Commr., 4 T.C. No. 61, Dec. 27, 1944. 


Donor taxable on income from non bona 
fide gifts. Taxpayer gave his wife a 
“cash interest” of $5,000 in his small loan 
business. He executed written instru- 
ment under which he made gift and un- 
der which his wife was to receive propor- 
tionate share of annual net profits. Sub- 
sequently, taxpayer also executed trust 
instruments under which he assigned 
similar “cash interests” to his wife as 
trustee for his minor children. It was 
entirely optional with husband whether 
any profits could be withdrawn by his 
wife as trustee. In fact, no income was 
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ever paid to trusts. HELD: Donor in 
making assignments and transfers to his 
wife and to trusts did not intend to, and 
did not, divest himself of ownership and 
control of any property; he did not make 
any valid and completed gift. Therefore, 
all income was taxable to him. Tyson v. 
Commr., C.C.A.-8, Dec. 20, 1944. 


Annuity contract fully taxable to em- 
ployee. Taxpayer employed by an estate 
made an agreement in 1929 with the ex- 
ecutor whereby he would receive $12,000 
annually and, if his wife survived him, 
she would get $8,000 annually for life. 
Taxpayer’s services were recited as con- 
sideration. ‘Executor died in 1930, but 
his executors continued such payments 
until 1938 at which time they were re- 
duced to $10,200 per year. In 1939, to 
expedite settlement of estate, executors 
paid $71,300 to insurance companies for 
annuity contract for taxpayer and his 
wife, and paid some $8700 in cash to tax- 
payer. Commissioner included $80,000 as 
compensation in taxpayer’s 1939 return. 
HELD: Cost of annuity contract pur- 
chased for him together with cash re- 
ceived, in full satisfaction of his employ- 
er’s promise to pay for services rendered, 
is taxable income to employee in year an- 
nuity contract was purchased for: him. 
Freeman v. Commr., 4 T.C. No. 69, Jan. 
16. 


Interest paid by transferee not deduct- 
ible. Taxpayer received his share of 
property from his father’s estate and, in 
1939, he paid as transferee an estate tax 
deficiency with accrued interest. He 
claimed the latter as a deduction on his 
1939 return. HELD: No part of accrued 
interest on estate tax deficiency paid by 
transferee is deductible by him. The 
statutory transferee provisions merely 
add to Commissioner’s means of follow- 
ing property subject to estate tax lien; 
hence indebtedness is not that of trans- 
feree. Nunan v. Green, C.C.A.-8, Jan. 8. 


Estate Tax 


Stock transferred under purchase 
agreement taxable at full value. Dece- 
dent created a trust naming his wife as 
life beneficiary. He transferred 500 
shares of corporate stock to the trust 
which were to be sold at grantor’s death 
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to one Goldsmith for $25,000 under an 
option agreement payable over a period 
of five years. The trustee was to pay the 
sales proceeds to the wife. Grantor re- 
tained no control over the trust and de- 
rived no economic benefit therefrom. 
Agreement could be revoked or modified 
by written notice to trustee when signed 
by grantor and Goldsmith. Option agree- 
ment was also terminable during dece- 
dent’s lifetime by Goldsmith’s death or 
insanity or his leaving corporation. Com- 
missioner valued stock at $80,000 in de- 
cedent’s estate. Executors contended that 
stock was not subject to tax, but if it 
was, then its value should not exceed the 
$25,000 fixed by the agreement. HELD: 
Stock was properly includible at $80,000 
as executors presented no evidence of 
value. Neither did they contend that the 
value of the stock was reduced by the re- 
striction on its transfer. It was further 
held that assessment and collection of a 
gift tax did not bar assessment of an es- 
tate tax. Est. E. R. Armstrong v. Commr., 
C.C.A.-7, Dec. 29, 1944. 


Transfer of life insurance policies in 
trust not taxable. In 1935, decedent cre- 
ated a trust for the benefit of his chil- 
dren, naming his wife and another as 
trustees, and transferred seventeen life 
insurance policies to it. Decedent re- 
served no power to revoke trust or to 
change beneficial interests and reserved 
no property rights under insurance poli- 
cies. Premiums were always paid out of 
decedent’s personal funds. HELD: Pro- 
ceeds of policies are not includible in his 
gross estate under either Sec. 811(c) or 
811(g), LR.C. Est. of L. J. Dorson v. 
Commr., 4 T.C. No. 54, Dec. 12, 1944. 


Single premium annuity not includible 


in gross estate. In 1937, decedent bought 
a life annuity for his much younger wife. 
Annuity agreement provided that if wife 
predeceased husband before receiving 
amount equal to single premium payment 
($25,000), balance would be payable to 
decedent unless wife designated others 
pursuant to power given her to change 
beneficiaries. Decedent had no power to 
alter, revoke, or change his wife’s inter- 
est in policy. The cost of the annuity 
was reported in decedent’s 1937 gift tax 
return. Commissioner contended that 





Helvering v. Hallock, 309 U. S. 106, ap- 
plied. HELD: Annuity was not includ- 
ible in decedent’s gross estate: decedent 
did not buy annuity in contemplation of 
death, policy interest of decedent’s wife 
was irrevocable and complete as of issue 
date, and amount paid for policy was not 
“intended to take effect at or after 
death.” Est. of Wm. F. Hofford v. 
Commr., 4 T.C. No. 66, Jan. 8. 


Gift Tax 


Donee liable for gift tax as transferee. 
Taxpayer received gift of securities from 
her husband, who filed a gift tax return 
in 1936. Donor was always financially 
able to satisfy any deficiency in gift tax 
but none was assessed against him within 
the three year statutory period. In 1940, 
taxpayer received notice of deficiency oc- 
casioned by fact that 1935 gifts were sub- 
ject to higher rates of tax because of in- 
creases in gifts over those reported for 
prior years. HELD: Donee, as trans- 
feree, is personally liable, up to full value 


An unusual sign for a bank? 


Yes, but it could be hung appropriately in 
our transit department. For here thousands 
of correspondent items which can be 
expedited by such handling, pass in and 
out just as promptly during the night as 
during the day. The result usually is a 
whole day saved on collections and returns. 


Resourceful service beyond routine efh- 
ciency is one reason why this bank has 
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of gift, for gift tax assessed thereon 
within one year after expiration of pe- 
riod of limitation for assessment against 
donor. Moore v. Commr., C.C.A.-2, Jan. 
18. 


Revenue Bureau Rulings and Tax News 


Special Ruling. Holds that under Sec. 
126, I.R.C., excess of amount realized by 
decedent’s estate over cost to decedent of 
stock or partnership interest sold under 
a binding purchase and sale agreement is 
not income includible in decedent’s final 
return. The payment made to his estate 
by the surviving stockholders or partners 
must be included in the income of the es- 
tate to the extent that it exceeds the ad- 
justed basis of the stock or partnership 
assets in the hands of the decedent im- 
mediately prior to his death. The gain 
to the estate would be ordinary or capital 
gain depending on which it would have 
been to the decedent if he had lived and 
received the income from the disposition 
of the stock or partnership interest. (Let- 
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ter from Treasury General Counsel, dated 
Nov. 10, 1944.) 


T. D. 5429. Time for relinquishment 
by grantor of power to change disposi- 
tion of certain trust property as provided 
in Sec. 1000, I.R.C., extended if disability 
exists because of war. 


T. D. 5425. Provides in part that (1) 
election to claim standard deduction for 
income tax is not precluded by reason of 
fact that return is made for taxable year 
of less than twelve months on account of 
death of taxpayer; (2) if one spouse dies 
prior to last day of taxable year, surviv- 
ing spouse may not include income of 
deceased spouse in joint return for tax- 
able year; and (3) fact that taxable year 
is a period less than twelve months by 
reason of death of taxpayer does not pre- 
vent use of table in computing tax for 
such period. 


1945 Decedents. Where decedent dies 
in 1945 no installments on account of his 
estimated income tax are required to be 
made. His final return will be filed by 
the executor on or before March 15, 1946. 
If joint declarations were filed, surviving 
spouse should file own amended declara- 
tion showing his or her individual income 
tax and pay such installments according- 
ly. Tax paid to date of death: under such 
joint declaration may be split between 
the decedent and surviving spouse in any 
manner. Should surviving spouse fail 
to file amended declaration, full liability 
will be incurred for subsequent install- 
ments as set forth on joint declaration. 


PS No. 45. Under an employee benefit 
plan, accumulation of dividends in a sus- 
pense account for ultimate distribution 
to remaining participants will not be ac- 
ceptable, for qualifying plan under Sec. 
165, if such distribution may result in 
discrimination in favor of officers, stock- 
holders, supervisors or highly compen- 
sated employees. Dividends may be ap- 
plied to purchase of additional benefits 
for participants on whose contracts divi- 
dends arose, provided benefit formula ex- 
plicitly permits such application of divi- 
dends and such application is not dis- 
criminatory. Such additional benefits, 
however, must not result in failure to 
meet requirement of integration with So- 
cial Security benefits. 
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Charitable Trusts 
Vague 


— Valid Although 


New Jersey—Court of Chancery 


Woodstown National Bank and Trust Co. v. Snel- 


baker, 1386 N. J. Eq. Docket 148/104. 


Among the other provisions contained in 
the will of decedent, two trusts were estab- 
lished. In the first, the testator directed 
that from the residuary estate an amount 
from the income, not in excess of $2500 a 
year, be used for beautifying a certain 
cemetery by planting ornamental shrubbery 
and trees, and maintaining improvements, 
etc. After devising a certain large dwelling 
house to the trustees, the testator directed 
the trustees in a second trust, to use this 
property “for the purpose of establishing 
and maintaining a suitable Home for the 
care and support of worthy white women of 
unquestionable character and moral reputa- 
tion, whose age is not less than fifty years, 
and who were born in the County of 
Salem ....” The validity of the trusts 
was attacked by relatives of the decedent, 
and the trustees sought instructions from 
the Court. 

HELD: Both trusts are valid. Both 
were established for charitable purposes 
and do not violate the rule against per- 
petuities as contended by the objectors. If 
the intention be charity, the court will exe- 
cute it, however vaguely the donor may 
have indicated his purpose. Vagueness is 
to be found in almost every charitable trust. 
Courts of equity uphold gifts for a char- 
itable purpose if there is a trustee with 
power to designate the particular persons to 





be benefited thereby, even though the will. 
is vague as to the designated beneficiaries. 


0. 


Wills — Probate —- Appointment of 
Special Administrator in Contest 
Denied Where Will Already Probated 


Indiana—Supreme Court 
Hamilton v. Huntington, 58 N. E. (2d) 349. 


Decedent’s will was admitted to probate 
and letters testamentary were issued to 
the executor. Subsequently, an action was 
filed to contest the will by certain of the 
decedent’s heirs. While the suit was pend- 
ing those attacking the validity of the will 
filed a petition for the appointment of a 
special administrator under Section 6-308, 
(Burns Ind. Stat. Ann., 1933). The trial 
court appointed a special administrator and 
the executor appealed. 

HELD: Reversed. The court said that 
the question was whether the above section 
authorized the appointment of a special ad- 
ministrator in a will contest after the will 
was probated and the executor had qualified 
and was acting. The statute being ambig- 
uous, the court accepted the interpretation 
urged by the executor, observing that: “If 
it should be held that special administrators 
may be appointed after wills have heen 
admitted to probate and the _ execntors 
thereof have qualified, this would constitute 
an invitation to intermeddlers to promote 
the filing of actions to contest wholly with- 
out merit for the practical purpose of ob- 
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taining the emoluments incidental to such 
special administrations.” 

NOTE: The court overruled In Re Bar- 
ger’s Estate, 114 Ind. App. 129, 51 N.E. (2d) 
194, reported in April 1944 Trusts and Es- 
tates 415, in so far as that decision was in 
conflict with the present decision. 


a | 


Claims — Assertion by Administrator as 
Ground for Removal 


United States Court of Appeals, 
District of Columbia 


Perkins v. Berger, No. 8697, decided Nov. 27, 1944. 


Appellant was appointed administratrix 
c.t.a. of her son’s estate. The son’s will 
divided the residuary estate between appel- 
lant and appellee. Appellant, as a creditor 
in her own right, filed claims against the 
estate, some of which were subject to the 
bar of the statute of limitations. The lower 
Court removed appellant as administratrix 
on the ground that she was not a suitable 
person in respect to her own claims to exer- 
cise the statutory discretion to assert or 
not to assert the statute of limitations. 
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HELD: Reversed. The statutory causes 
for removal of an administrator or executor 
do not include, either expressly or by neces- 
sary inference, the assertion of a stale but 
just claim against the estate. The probate 
statutes of the District of Columbia are 
largely copied from those of Maryland, and 
the Maryland courts have held that an 
administrator is not bound to plead the 
statute of limitations against a claim which 
he asserts as a creditor, and which he re- 
gards as just. Adoption by Congress of a 
state statute carries with it judicial inter- 
pretation of the statute. 
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Life Tenant & Remainderman — Re- 
pairs and Improvements — Against 
What Fund Chargeable 


California—District Court of Appeal 
Estate of Roberts, 67 A.C.A. 428. 


This case arose on appeal from an order 
approving final account of executors and 
ordering distribution of estate. During the 
course of administration certain repairs and 
improvements have been made by execu- 
tors, and one question presented was 
whether these were chargeable to principal 
or income. 


HELD: The expense of the following 
items was chargeable to corpus of the es- 
tate: (1) Removal of an old roof and re- 
roofing a building; (2) Installation of new 
hot water heaters; (3) Painting entire 
exterior of apartment house on the ground 
that this was not a periodical or annual 
expense; (4) Installation of refrigerators. 
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Powers — Limitations — Action to 
Terminate Testamentary Trust 


California—District Court of Appeal 


Moxley v. Title Insurance & Trust Co., 67 A.C.A. 
527. 


Trust created under will provided for pay- 
ment of income to plaintiff, testatrix’s 
daughter, and for distribution of the trust 
estate to plaintiff on attaining age of thirty- 
five years, with remainders over to her 
children if she failed to attain that age or, 
if she died without issue, then according to 
a power of appointment conferred on her, 
or in absence of appointment to plaintiff’s 
sister or the sister’s issue. Plaintiff brought 
this action to terminate the trust, substan- 
tially on the ground of changed conditions 
which had resulted in defeating its purpose. 





Complaint alleged that plaintiff has no is- 
sue and pursuant to the trust has by deed 
conveyed to her husband all her interest in 
the trust estate if she should die without 
issue before reaching age of thirty-five 
years. A guardian ad litem was appointed 
for any child or children of plaintiff now 
unborn. On appeal from judgment of dis- 
missal upon sustaining demurrer to com- 
plaint, 


HELD: Affirmed. Unborn persons have 
a contingent interest in the trust. Such 
persons are not represented by plaintiff, her 
interest being hostile to them. Independent 
of statute there is no power to confer upon 
a court of equity jurisdiction over such per- 
sons through appointment of guardian ad 
litem. 


Co-fiduciaries —- Removal of Trustee 
for Lack of Harmony — Appointment 
of Beneficiary as Trustee Preferred 


New York—Appellate Division, Third Department 
Matter of Angell, Law Report News, Nov. 21, 1944, 


p. 5. 


The will appointed the testator’s wife and 
a bank as trustees, giving the income of 
the trust to the widow for her support with 
remainder to the testator’s son, and empow- 
ering the trustee to advance principal to the 
widow. A portion of the shares of a close 
corporation was the only asset of the trust. 
A group of other stockhoiders of the corpor- 
ation pooled its shares in a voting trust to 
prevent possible control of the corporation 
by the widow. There was friction between 
the widow and the bank as her co-trustee, 
and a demand by the widow for the removal 
of the bank as co-trustee. The Surrogate 
held that because of the lack of harmony 
between the trustees the bank should be 
removed as trustee and the widow author- 
ized to act as sole trustee. On appeal it 
was 


HELD: The bank should be removed as 
trustee, but the widow should not be per- 
mitted to act as sole trustee because of the 
duality of her interests arising from the 
power to use principal for her support. It 
was preferable to have a beneficiary act as 
trustee; therefore the widow should not be 
removed in favor of a disinterested new 
sole trustee; and the best interests of all 
concerned would be served by the appoint- 
ment of a new co-trustee to act with the 
widow in place of the removed bank. 
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Taxation — Income — Trust Income 
Payable to Nonresident Beneficiary 
Not Taxable 


California—District Court of Appeal 


Vincent v. McColgan, 64 A.C.A. 552, 149 P. 2d 83 
(May 23, 1944), abstracted in 79 Trusts and Es- 
tates 94 (July, 1944). 


This case held that income from a Cali- 
fornia trust of intangibles payable to a 
nonresident beneficiary was subject to Cali- 
fornia income tax. After an adverse de- 
cision in the District Court of Appeal, the 
taxpayer filed a petition for a hearing in the 
Supreme Court, which was joined in by the 
California Bankers Association as amicus 
curiae. The hearing was granted, Prior to 
argument of the appeal in the Supreme 
Court, the Franchise Tax Commissioner, the 
appellant and prevailing party in the Dis- 
trict Court of Appeal, voluntarily dismissed 
his appeal. It is reasonable to regard this 
as the equivalent of an admission that the 
trial court’s ruling was correct. It may 
probably be safely assumed, therefore, that 
California taxing authorities will not make 
further attempts to tax income of local 
trusts of intangibles payable to nonresident 
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beneficiaries. The effect of the granting of 
the hearing by the Supreme Court is to 
cancel the decision of the District Court of 
Appeal. That decision is therefore not a 
‘precedent. 
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Taxation — General — Transfer into 
Name of Nominee Not Subiect to 
Stock Transfer Tax 


New York—Court of Appeals 


State Tax Commission v. Case Pomeroy & Co. Inc., 
N. Y. Law Journal, January 28, 1945, p. 367, de- 
cided Dec. 30, 1944. 


Section 270 of the New York Tax Law 
imposes a tax on “deliveries or transfers of 
shares or certificates of stock”... “whether 
investing the holder with the beneficial in- 
terest in or legal title . . . or merely with 
the possession or use thereof.” 


HELD: The tax was not payable when 
a dealer in securities purchased stock for 
its own use and had it registered in the 
name of an employee in conformity with 
the practice of carrying stock in “street 
names,” and the employee signed a declar- 
ation that he never had and did not have 
any personal or beneficial interest in the 
stock and executed the assignment on the 
back of the stock certificate. 
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Wills — Construction — Bequest with 
Full Power to Sell Held to Give Life 
Estate Only 


Colcrado—Supreme Court 
Patch v. Patch-Smith, No. 15297. 


Will provided: “I give and bequeath to my 
wife all of my property ... and at her 
death all of the said property, remaining in 
her possession, is to be divided equally be- 
tween our two children. . . In the case that 
[daughter Marie] should be living at the 
time of my wife’s decease, her share of the 
estate left by my wife is to be kept intact 
for [her] benefit . . . and at her demise is 
to go to her children .. . I wish to make it 
plain that my wife is to have all of my 
property ... to do with as she pleases, she 
can sell or trade any part of it but what 
is left at her death is to be divided as 
specified above.” 

The only assets left by decedent were 
parcels of real estate in Kansas. 


HELD: The construction of the will 
would be determined by the law of Kansas, 
where the real estate is situated. The widow 
did not take a fee simple, but took a life 
estate, and the children take a remainder. 
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Wills —- Probate — Validity of Disposi- 
tion After Execution of Mutual Wills 


New Mexico—Supreme Court 
McDonald v. Polansky, 153 Pac. (2d) 670. 


Husband and wife executed mutual wills, 
embodied in one instrument, the estate of 
the one dying first going to the survivor, 
and upon the death of the survivor the 
estate to go to certain beneficiaries. Shortly 
after the husband’s death, the wife executed 
a new will, which was admitted to probate 
upon her death. The beneficiaries under 
the joint will bring this action claiming 
that the joint will was executed pursuant 
to an oral agreement. 


HELD: Contracts to make wills are en- 
forceable, but such contracts must be clearly 
proven, and be in certain and unambiguous 
terms. No such contract was proven in this 
case. 
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Ruled Employee After Army 
Induction 


Induction into the service does not alter 
a person’s rights as employee to whom a 
bequest is made in a will, it was ruled on 
Jan. 3, 1945 in New York Surrogates Court 
by Surrogate James A. Foley. The ruling 
was made in connection with the will of 
William H. Walker, of New York, who died 
in 1917 and left $4,000,000. with Miss Ger- 
trude D. Walker, his daughter, trustee of 
his estate. Miss Walker died last month, 
and her disposition of the estate indicated 
Alfred Cordes, as an employee of the trus- 
tees, a beneficiary. Cordes was inducted 
prior to Miss Walker’s death, and himself 
died in Italy subsequently. 


Surrogate Foley ruled that Cordes remain- 
ed legally an employee although he had 
been inducted, and was entitled to share 
in the bequest as an employee. His estate 
will receive $8,943 under the ruling. 
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Claim Lawyers’ Suit Without Basis 


Counsel for six Louisville trust compan- 
ies have argued before Circuit Judge Bur- 
nett that Attorney Robert P. Hobson as an 
individual was without legal right to file 
a suit in behalf of other ‘attorneys or the 
Louisville Bar Association charging that the 
trust companies engaged in law practice 
and solicited such business contrary to reg- 
ulations and ethics of the profession. The 
case has been taken under advisement. 





